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Court of Appeals of the District of Columbia 


No. 6138. 

i 

I 

Wendell W. Fish and Neil H. Marsh, Executors of the 
Estate of H. H. Fish, Petitioners, | 

vs. I 

I 

i 

dry T. 1 iKLVKitiNc;, ('oiniiilssioiKM' of Internal | Hevenue, 

and I 

No. 6139. I 

Wendell W. Fish et al.. Beneficiaries, Estate |of H. H. 

Fish, Petitioners, j 

! 

VS. I 

Guy T. Helvkring, Commissioner of Internal Revenue. 


1 


Docket No. :mm. 


Wendkt.l W. Fish and NiaTi Tl. Mai:sii, P^xecutqrs of the 
hastate of H. II. Fish, Petitioners, | 

V. I 

CoMMLSsioNKii OK INTERNAL Rkvknuk, Res])oiident. 

I 

Appearances: I 

I 

For Taxpayer: Claude I. Parker, Esq., J. B.jMilliken, 
Esq., Ralph W. Smith, Esq., Llewellyn A. Luce, Esq. 

For ComnPr: F. T. Horner, Esq., R. W. Wilsoii, Esq. 


Docket Entries. 


1928. 


Jan. 16. Petition received and filed. Taxpayer! notified. 
(Fee paid.) | 

“ 17. Copy of petition served on General Counsel. 

Mar. 9. Answer filed by General Counsel. I 
“ 12. Copy served on taxpayer. Circuit Cal(^ndar. 


1—6138a 
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w. W. FISH ET AL., ETC., VS. G. T. HELVERING, ETC. 


1930. 
Jan. 1(). 

Mar. 18. 

Mav 12. 


1932. 
A])r. 14. 

Jini. 9. 


Anii*. '). 

“ 20 . 

Oct. 11. 

* • 1 •) 


Dec 


12 . 
• )- 
14. 


I!!;;;:. 
'Ian, 10. 
.Mar. 24. 


Notice of appearance of John B. Milliken as at¬ 
torney for taxpayer filed. 

Heariiii^ set May 13, 1930 at Los Angeles, Cali¬ 
fornia. 

Hearing had before S. J. Mc^Iahon, Div. 16. 
Called on motion to continue. Continued to 
Circuit Calendar. 

Hearing set for week of June 6, 1932, Los Angeles, 
California. 

H(‘ai*ing liad l)(‘f()re .Mr. Sniitli, Div. 3. Submitted 
on the merits, consolidated for hearing. 
.VnuMidment to p(‘tition bled and served. 
Briefs due in 60 days. Called from Cahmdar 
of June 6, 1932. 

Motion foi* extension of 30 days to file briefs, filed 
by Geiu'ral ('ounsel. 8 8 '32 granted botli sides. 

Order extending lime to Oct. 13, 1932 for ])arties 
to tile ])riefs, entered. 

.Motion for ext(‘nsion of 40 days after receipt of 
transcript to file brief tiled by General Counsel. 

.Motion granted both parties to Dec. 13, 1932 to 
tile briefs. 

Brief filed by taxpayer. 

Transcript of hearing of June 9, 1932 filed. 

.Motion for extension to Jan. 13, 1933 to file brief 
fil(‘d by G(*neral Counsel. 12 19/32 granted. 

Brief filed by General Counsel. 

Findings of fact and o])inion rendered, Charles 
P. Smith, Div. 3. Judgment will be entered 
under Rule 30. 


Apr. 13. Notice of settlement filed by General Counsel. 

“ 20. Notice of hearing .Mav 10, 1933 on settU‘ment. 

.May 10. Hearing had before Mr. Smith, Div. 3 on settle¬ 
ment under Rule 30. Continued to .Mav 24, 
1933. 

10. Order of continuance* to May 24, 1933 on settle¬ 
ment entered. 

“ 20. Objections to notice of settlement filed by tax¬ 

payer. 3 22 '33 co])y served. 
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o 


19 


o*> 


i i 


24. TTeariiig had before Mr. Smith, Div. 5 tmder Rule 
50. Xot contested. Referred to Mr.| Smith for 
decision. i 

26. Decision entered, Mr. Smith, Div. 5. | 

Jun. 15. Motion for rehearing- and reconsideration filed by 
taxpayer. | 

‘‘ 16. Order denying motion for I'ehearing: entered. 

Aug. 19. Sti])ulation for reveiw by Court of ^Vppeals of 
D. C. filed. 

“ 24. Petition for review by Court of Appeals of the 

District of Columbia with assignments of error 
filed by tax])ayer. | 

“ 24. Proof of service filed by tax])ayer. | 

Oct. 11. Motion foi* enlargement of time for fiOidavs from 

' I 

Oct. 2M, 193.*) for ])reparation and transmission 
of i*ecoi*d filed by tax})ayer. | 

“ 11. Order enlarging time to December 2.^, 1933 for 

pi*e])aration of evidence and deliver}^ of record 
entered. 

Dec. 20. Motion for extmision of .*10 days to prej)are state¬ 
ment and transmit r(*coi'd filed by taxpayer. 

“ 20. Order (Milarging time to Jan. 21, 1934 |for prepa¬ 

ration of evidence and delivery of record en- 
t(‘red. I 

20. Pra‘ci])e with ])roof of service theredn filed by 
taxpayer. | 

20. Agreed statement of evid(*nce lodged. I 

' . ' j 

22. Agreed statement of evidence approved and 

ordered filed. ! 


4 i 


.) 


Do<*ket Xo. 48383. 


M’kndki.i. W. Fish, et al.. Beneficiaries, Estatq 

Fish, Petitioners, 


of H. H. 


V. 


Commissioner of Internal Revenue, Resjipndent. 

! 

Appearances: 

F^oi- Tax])ayer: (Maude I. Parker, Esq., Ralph W. Smith, 
Esq., L. A. Luce, Esq. 

For ComnCr: R. AV. AVilson, Esq. | 
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W. W. FISH ET AL., ETC., VS. G. T. HELVERING, ETC. 

Docket Entries. 


A])r. 21. Petition received and filed. Taxpayer notified. 
(Fee ])aid.) 

“ 22. Fo])yi of petition served on (leneral Counsel. 

Jnn. 11. Answer filed bv General Counsel. 

“ l.‘b Co])y of answer served on taxpayer. Circuit 
Calendar. 


19:i2 

A})r. 14. Ilearinii- set for week beirinnino; June 6, 19J2, Los 
An.ii’eles, Calif. 

Jun. H(‘arinii- had before Mr. Smith, Div. 5 on merits. 

Submitted. Consolidated for hearino- with 
docket .T199.‘h .Amendment to ])etition filed— 
served. Briefs due (10 days from date. Called 
from calendar of June G, 19.‘>2. 

Auii'. '). Motion for extension of 30 davs to file brief filed 
bv General Counsel. S S /32 i» ranted botli sides. 

“ 2f). Order extending- time to Oct. 15, 1932 to file briefs 

of both ])arties entered. 

Oct. 11. .Motion for extension of 40 days after receipt of 
transci-ipt to file brief filed by General Coun¬ 
sel. 


** 12. Motion <»rant(‘d both ])arties to Dec. 15, 1932 to 

file briefs. 

“ 12. Brief filed by taxpayer. 

D(‘c. 5. Transcript of heariiii*’ of June 9, 19.32 filed. 

“ 14. .Motion for extension to Jan. 15, 1932 to file 

l)rief filed l)y General ('’ounsel. 12/19/32 
liranted. 


19: 

>•> 

)#>. 

Jan. 

IG. 

.Mar. 

24. 

.Apr. 

15. 


20. 

.Mav 

10 . 


Brief filed bv General Counsel. 

ft 

P3ndiniis of fa(*t and opinion rendered, (diaries P. 
Smith, Div. 5. Judu-ment will be entered under 
Rule 50. 

Xoticie of settlement filed bv General (^ounsel. 

ft 

II(‘arinii- set May 10, 1933 on settlement. 

Ht*ariiii»' had before Mr. Smith, Div. 5 on settle¬ 
ment under Rule 50. (.’’ontinued to 5/24 /33. 


10. Order of continuance to May 24, 19.33 entered. 
20. Objection to notice of settlement filed by taxpay¬ 
er. 5 '22 .33 copy served. 
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193:5. i 

I 

“ 24. Hearing- had before Mr. Smitli, Div. ^ on settle¬ 

ment under Rule 50. Not contested-^Mr. Smith 
for decision. | 

‘‘ 26. Decision entered, Div. 5. | 

Jnn. 15. Motion for rehearing and reconsideration filed by 
taxpayer. I 

K). ()i-d(‘r denying mol ion for rehearing e|itered. 


4 4 


()ct 


Aug. 19. Stipulation for revii‘\v l)v Court of J\])peals of 
D. (\ filed. * j 

24. F\‘tition for review by Court of A])])eals of D. C. 

with assignments of error bled by taxpayer. 
24. lb-oof of service filed by tax])ayer. 

11. Motion for extension of 60 days from Oct. 2:^, 19::53 
foi- ])r(‘paration and transmission |of record 
fil(‘(l by taxi)ay(‘r. | 

“ 11. Order enlarging time to Dec. 2:C 19.3:5 fcJr prepara¬ 

tion of evidence and delivery of record entered. 
D(‘c. 20. Pra'ci])e with ])ro()f of service thereojn filed by 
taxpayer. j 

“ 20. Motion for extension of .30 days to pre|)are state¬ 

ment and ti-ansmit record filed by taxpayer. 

“ 20. Order enlarging time to Jan. 21, 19.34 |for ])re])a- 

ration of evidence and delivery of ^-ecord en¬ 
tered. I 

‘‘ 20. Agreed statement of evidence lodged. I 

“ 22. Agreed statement of evidence a])])r|oved and 

ordered filed. | 

! 

5 [Stain]):] P^'iled Jan. 16,1928. United Stiltes Board 

of Tax Appeals. | 

Unit(*d States Board of Tax Appeals, j 

! 

Docket Xo. 3399:5. | 

We.xdelt. W. PbsH and Xeil H. Marsh, Kxecutors of the 
Estate of H. H. Pbsh, Deceased, Petitionejrs, 

i 

vs i 

I 

(Commissioner of Internal Revenue, Respondent. 

Petition. 

Comes now the above-named taxpayers and pursuant to 
provisions of law hereby demand a re-examinatijon of the 
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tax, and file their petition on api'eal from the decision of 
the Commissioner of Internal Revenue in letter (MT-ET- 
Cl.-o21()-XJI^) dated Xoveml)er IS. 1<)27 (true co])y at¬ 
tached hereto marked Exhibit A), which said letter was 
presumably mailed on the date it bears, and wherein there 
is declared a deficiency in tax, and as a ])asis of their ap])eal 
the following- representations are submitted: 

1. That H. H. Fish, a resident of the County of Alameda, 
State of California, died on the 2()th day of Auirust, 1925, 
and thereafter your petitioners were duly appointed execu¬ 
tors of the (‘State of the said IL II. Fish, d(?c(*ased, and dulv 

• 

(jualified as such executors. 

2. That petitionei's ar(‘ residents of the County of Los 
Anii’eles, State of (’alifornia, rc'ceivine: mail at 808 Heilman 
Bank Buildine:, in tin* (’ity of Los Ane:eles, (California. 

2. The taxes.in controvei’sv are federal estate taxes on 
lh(' estate* of IL 11. Fisli, de(*(‘as(*d, and the* eoiitrovei'sy 
must lu* d(‘termined under the Kevenue Act of 1924. 

b 'Flu* detici(‘ncv as found ])v the (Commissioner is in 

• « 

tile sum of irl4,120.97, all of which sum is in con¬ 
troversy herein, tin* ])etitioners denyinii* any liability for 
tax. 

4. The detei-mination of the tax as set out in said notice 
of detieienev is based on the following* errors, to-wit: 

(a) Tha.t the (Commissioner of Internal Revenue errone- 

ouslv valued Item G of Schedule A of pcederal Estate Tax 

% 

Return, Form 70b; the tax])ayers aver that said item is not 
worth to exceed $b,500.00 at (late of death. 

(b) The Commissioner erred in determinin«: a value on 
Item 9, Sch(‘(lnle .\ of said RetuiTi, at $,850.00; the tax])ay- 
ers aver .said ])rop(‘rty is not worth at time of deatli to ex¬ 
ceed $2,255.00. 

(c) That the (’ommissioner erroneously valued the jiro])- 
erty transferiTnl as of date of death, Auji'ust 26, 1925, rather 
than at the time of transfer, to-wit, Se])tember 23, 1924, and 
by so doini;^, determined an excessive ap])raised value on the 
items of pro])erty so transferred, more ])articularly as 
follows: 


a/ Item 1 of Schedule E of said Return, determined by 
the Commissioner at a value of $160,000.00, was not worth 
to exceed $75,000.00 at time of transfer and not worth to 
exceed a value of $82,150.00 at time of death; 
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1) It(‘iu 2 of ScIkhIuIo of the KcIiiitl determiiied bv the 
Coniinissioner at a value of $60,000.00, is not wojrth to ex¬ 
ceed at time of transfer about $37,000.00, and no1| worth to 
(‘xceed a value of $41,855.00 at time of death: | 

c Il(‘m .‘*> of S(*liedul(‘ K of tin* R(*lui‘n, d(‘t(‘rmii!i(‘d bv the 
(Vmimissioner at a value of $17,500.00, is not wo|rth to ex¬ 
ceed at time of transfer about $13,000.00, and ijiot worth 
to (‘xceed a value of $14,740.00 at time of death; | 

d Item 4 of Schedule K of said Return, deteitmined by 
lh(‘ Commissioner at a value of $112,500.00, is notj worth to 
(‘xceed at time of transfer about $45,000.00, and is bot worth 
to exceed at time of death a sum of $49,270.00. | 

j 

7 (d) The Commissioner erred in failini;' t|) allow to 

•Mrs. Bella L. Fish, wife and widow of the said H. H. 
Kish, d(*c(‘dent, a community (‘xemption ecpial tq one-half 
of the ])ro|)erty passing- in tlie estate of said decedent. 

(e) Tli(‘ Coiiimissioner furtlier erred in determjinino; any 
tax on the ])ro])erty transferred on or about the 2*^rd day of 
Septem])(‘r, 1924, ])y Deed by the said II. H. Fish ti his wife, 
B(‘lla. L. Fish, the tax})ayer contendin<»* that at that time she 
im*i*(‘ly i*(‘C(‘ived her community interest in said property, 
tixed and vested in her under the laws of the State of Cali¬ 
fornia, and that further as a consideration tlieifefor, she 
joined in deeds of ]iro])erty with the said H. IT. |Fish, her 
hns])and, to llieii* cliildren. 

I 

I 

5. The facts u])on which the ])etitioners rely as the basis 
of their ap))(‘al are as follows: 

(a) That prior to the death of said decedent, to|wit, Sep- 
l(‘m])er 23, 1924, he and liis said wif(‘, Bella L. Fish, by deed 
(Inly (livi(l(‘d ;i portion of their community ])i- 0 ]|erty, the 
widow lakinii' her community interest in said ])roperty or 
on(‘-half thereof, tlu* other half lahni*- transferred by de- 
c(‘dent and his said wife, as more fully a])i)ears frojm Sched- 
nl(‘ K of th(‘ said Federal Fstate Tax Return, forjn 706, to 
lh(‘ir children, the widow contendini** that she is entitled to 
an (*X(‘mption from tax all of the community ])rb))erty so 
tj-ansfen-ed to her, and in addition is entitled to a jcommun- 
ity exemption e(iual to one-half of all the pro|)erty passin<>- 
in the (‘state of said decedent: in this reii’ard I it bein<>- 
averred that all the ])roperty of decedent and liis j^aid wife 
was community property. i 
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(b) Further the fac-ls are that tlu* said Commissioner 
overassessed or appraised many of the items of property in 
said estate, as may more fully a])pear from the assig*nments 
of error. 


Wherefore, petitioners pray that this Honorable Board 
mav hear and redetermiiu* the ta.x liabilitv herein alleged, 
and by its jiidii'ment .i»rant to said petitioners the relief 
herein asked. 

i (^LAUDF I. PARKER and 

RALPH W. SMITH, 

Atfoni(\i/s for Prf if loners, 

808 JJelhnau Bank Biiildinc), 

Los AnfjeJes^ California. 

8 State of California, 

Counfif of L<ts Anfjeles, ss: 

Wendell W. Fish and Xeil H. Marsh, bein- first duly 
sworn on tlu‘ir oath, d(‘p(>s(‘ and say: That they are the ])e- 
titioners above named: that thev and (‘aeh of them have 
read the foia^^-oinii- petition, or had the same read to them 
and are familiar with the statements therein contained, and 
that the facts stated are true, except as to those facts stated 
to b(‘ u})on information and belief, and those facts they be¬ 
lieve to be tiauL 

WENDELL W. FISH. 

I XEIL H. MARSH. 


Subscribed and sworn to before me this 9th day of Janu- 
arv, 1928. 

fsE.AL.I MARGUERITE EL SAGE, 

Xofnr// Public, h/ and for fhe Cofntfif 
' of !,os Anrjeles, Stair of Califor)iia. 
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Exhibit “A”. 


Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


MT-ET-(M.-.TJ1(;-XJP. 

District of 1st California. 

Estate of H. H. Fish. 

Date<Z of Death: August 26, 1925. 
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Nov. 118, 1927. 

Wendell W. Fish et al., Kxecutors, | 

Estate of H. 11. Fish, l 

919 Union League Building, | 

Los Angeles, California. 1 

Sirs: | 

I 

The Bureau has no record of the receipt of aiprotest on 
behalf of the above-named estate against th^ tentative 
findings disclosed in its letter addressed to th^ executor 
under date of June JO, 1927, in view of which fact the ten¬ 
tative findings set forth in said letter, a copy cjf which is 
attached hereto and made a part hereof, are hef*eby made 
final and the deficiencv in the estate tax is determined to 
be $14,120.97. ‘ | 

In accoi'daiicc willi tin* |)r()\'isi()ns ol* Title Hi bf the Kev- 
enue Act of 1920, you are allowed 00 days froip the date 
ot* the mailing of this l(‘tl(‘r (not counting Sun(|ay as the 
sixti(‘tli (lay) within which to lih* a petition with t|he United 
States Board of Tax Ai)i)eals for a redetcrminatjion of the 
deficiency. Any such ])etition must be addressfed to the 
rnit(‘d States l>oard of'Pax .\pp(‘als, Earh* Buildi|ng, Wash¬ 
ington, I). C., and must be mailed in time to reac|i the said 
Board within the 00 day period ])rescribed. | 

Where a tax])ayer has been given an opportuiiity to file 
a ])etition with tlie United States Board of Ta.i Appeals 
and has not done so within the 00 days prescribed and an 
assessment has been made, or where a taxpayed has tiled 
a i)etition and an assessment in accordance with the de¬ 
cision, which has become final, has been made, the unpaid 
amount of such assessment must be paid upon liotice and 
demand fi'oni tin* (’olh‘ctor <d‘ Internal Bevenue. jNo claim 
for abatement can be entertained. j 

If yon a(Mjni(‘sce in this d(‘t(‘rniination and do hot desire 
to file a petition with the United States Board of| Tax Ap- 
peals, you are requested to execute the enclosed ^orm 890, 
waiving (1) your right to file a petition with the United 
States Board of Tax Appeals ancl (2) the restriptions on 
the assessment and collection of such deficiency,; and for¬ 
ward it to th(‘ UoniinissioiuM* of Internal Revenue,'^Vashing- 
ton, D. C., for the attention of the Estate Tax iDivision, 
Miscellaneous Tax Unit. In the event that you acc|uiesce in 
only a part of the determination, the enclosed]form of 
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waiver should be executed with respect to the amount of 
the deficiency to which you agree. 

Kespectfullv, 

1). H. BLAIK, 

Co}n)nissio)irr. 

vd. 


Knclosufes: Sialenient. Waiver—Form 890. 


Juii. oO, 19*J7. 

District of 1st California. 

Estate of JI. H. Fish. 

Date of Death: August 20, 1925. 

'Pentativi* Deficiency $14,120.97. 

Wendell W. Fish et ah. Executors, 
hlstate of H. H. Fish, 

919 Ihiion League Building, 

Los Angeles, California. 

Sirs : 


The estate ta.\ return lih‘d for the al)ove-nanied estate 
has been examined and a deficiency in respc'ct of the lax 
has been teiitativelv determined. 

If you accpiiesce in the deficiency as determined, or in any 
part thereof, vou mav sign the enclosed waiver of the re- 
strict ions on the assessment of all or so much of the undis¬ 
charged ])ortion of the deficiency as results from adjust¬ 
ments in which you ac(iuiesce and forward it to the (Com¬ 
missioner of internal Kevenue, Washington, D. C. 

If you desire to i)rotest against any portion of the de- 
fici(‘nev sueli ])rot(‘st must lx* filed with the (Commissioner 

of Internal Revenue within thirtv davs from the date of 

• • 

this letter. The procedure incident to the filing of a ju'o- 
test is governed by the Regulations relating to Estate Tax, 
copies of which may be obtained upon application to the 
(Collector or to this office. 

This determination is tentative only and no ])etition liere- 
from lies to the Board of Tax A])peals. If upon further 
consideration at the expiration of the 30 day period for 
filing ])rotest it ap])ears that a deficiency in respect of the 
tax exists final determination thereof will be made and vou 
will be notified l)y registered mail in accordance with the 
provisions of Section 308 (a) of the Revenue Act of 1926. 

Examination of the return discloses the follows: 



w. W. FISH ET AL., ETC., VS. G. T. HELVERING, ETC. ll 

! 

I 

(’orrect amount of tax.1^1^16,415.20 

Tax shown on the return.j 2,294.2.*^ 


Deficiencv 


$14,120.97 


The estate is entitled to an additional credit in the 

I 

amount of $2,52().S2, on account of State Inheritance Tax 
paid. The undischai\ixed i)ortion of the deficiency herein 
determined is $11,600.15. There will be assessefi and col¬ 
lected, as a i)art of tli(‘ (hhicimicy, interest n])on Jlie undis¬ 
charged ))ortion thereof at the rate of six x^^^r centum 
11 j)er annum from one year after decedent’$ death to 
tli(‘ date of assessment, or to th(‘ thirtieth jday after 
the filing of a waiver of the restrictions on the asjsessment, 
whichever is the earlier. I 

i 

The return has l)een verified as filed, except |as to the 
followiim- chamres: I 


Gross Estate. 


'r«*ulativrly 



Heal Plstate: 

UrtunuMl. 

1 

Item 

•) 

. $ 2,400.00 

2,800.00 

11 em 

(). 

4,500.00 

i 7,500.00 

Item 

7.. 

3,515.00 

1 (>,000.00 

Item 

8 .. 

. . 1,275.00 

I 1,500.00 

Item 

. 

Stocks and Bonds: 

2,255.00 

! .5,850.00 

1 

j 

Item 

1. 

. . 3,064.50 

3,066.56 

Item 

5 . 

. . 34,516.80 

34,531.25 

I tern 

8 . 

4,094.00 

1 4,095.00 

Item 

14 

8,260.00 

1 8,290.00 

Item 

15 . 

5,050.00 

S 5,062.50 

Item 

17 

1,935.00 

1 1,940.00 

Item 

18 . 

11.10 

I 16.65 

Item 

19 .. 

Transfers: 

4.40 

! 6.60 

j 

i 

Item 

1 . 

82,1.50.00 

160,000.00 

Item 

•) 

41,855.00 

$0,000.00 

Item 

3 . 

. 14,720.00 

n,500.00 

Item 

4 . 

. . . 49,270.00 

112,.500.00 
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12 Deductions. 



ivrly 


Executors' commissions . 

. $ . 

$ 2,204.00 

Attornev's fee. 

• 

2,643.48 

2,204.00 

Miscellaneous Administration 

ex- 


penses 

424.61 

404.61 

Debts of decedent . 

944.00 


wSupport of de])endents 

4,200.00 

2.800.00 

Widow's community interest 


189,711.70 

To balance . 

. . 358,874.98 



Xo deduction is made of executors’ commissions as at 
the time tlie estate was under investigation it did not a])- 
])ear that any commissions would be paid. 

Deduction is made of attornev’s fee, miscellaneous ad- 
ministration e>ipenscs, debts of decedent, and supi)ort of 
de])endents in the res])ective amounts found to have been 
l)aid. 

Xo deduction is made of the wife’s communitv interest 
for the reason that under the provisions of Treasury De¬ 
cision it is held that such interest cannot be allowed 

as a deduction! for Federal Fstate Tax purposes. 

Kudosed herewith is a summarv of the returned and de- 

* 

termined values of the gross estate, and also the claimed 
and allowed deductions. 

This case has been audited in accordance with the re¬ 
troactive })rovision of the Kevenue Act of 1926, with res])ect 
to rates of tax. 

Respectfullv, 

! ‘ R. M. ESTES, 

Deputif Commissiouer, 

ERC. 

Enclosures. 


l.*> Estate of II. H. Fish. 

MT-ET-3216-HDIl-lst California. 
Date of Death: August 26, 1926. 
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Gross Estate: 

Real Estate.. 

Stocks and Bonds. 

.Mortgai*es, notes, cash, and insur¬ 
ance .. 

Jointly owned pro])erty. 

Othei* miscellaneous ])ropei*ty. 

Transfers . 

Powers of appointment 
Pro])erty identified as previously 
taxed . 


I Tontativol.v 
la*! urn(*<l (7o<I »\ (HI ivvitnv. 

$47,825.00 I $55,530.00 


87,123.03 


87,195.79 


36,800.34 I 36,800.34 
24,807.14 ! 24,807,14 
2,905.00 ! 2.905.00 

188,015.00 i.350,000.00 


Total <»ross estate 


387,475,51 j 557,238.27 


Deductions: 

Funeral expenses 
Administration expenses: 

Executors' commissions . 

Attornevs' fees .... 

Miscellaneous. 

Debts of decedent . 

rn]Taid Mort^ai^es. 

Xcl losses dui‘in_<»- settlement . 

Suj)])Oil of de])endents 

Widow's communitv interest. 

Property identifi(‘(l as ])reviousl\ 

taxed . . 

('liaritable, ])ublic, and similar i»'ift> 

and b(‘(pies1s . 

Sp(‘cific exem))1ion (i*(‘sident dec(‘- 
(hmts only) . 


Total (lediK*!ions 

Xet estate for tax 

Total tax. 

Tentative deficienev tax 
('redits for estate, inherit 
acv, or succession tax . 


439.50 

2,204.00 

2,204.00 

404.61 


439.50 


2,643.48 

424.61 

944.00 

0 


2,800.00 I 4,200.00 
189,711.70 


. . . . 50,000.00 1 

50,000.00 

247,763.81 

58,651.59 

' H 

. . 139,711.70 i 

^98,586.68 

. . 2,294.23 

16,415.20 

lej^- 

1 14,120.97 

1 

1 

1 

573.55 

: 3,094.37 

1 ' 
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14 [Stamp:] Filed Mar. 9, 1928. United States Board 

of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. oo993. 

Estate of H. H. Fish, Deceased, Wendell W. Fish and 
Neil H. Maiish, Executors, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the })etition of the above-named taxpay¬ 
ers, admits and denies as follows: 

1. Admits the alle^rations contained in the para.u'raph of 
the petition numbered 1. 

2. Admits the allei»’ati()ns contained in the ])araii:ra])h of 
the petition num])ered 2. 

3. Admits the alle«:ations contained in the paragraph of 
the ])etition numbered 3. 

4. Denies that the res])ondent, in determining the de¬ 
ficiency tax, committed error as alleged in the paragraph of 
the ])etition numbered 4. 

5. (a) Admits so much of subdivision (a) of the ])ara- 
gra])h of the petition numbered o as alleges that prior to 
the death of the decedent on Se])tember 23, 1924, he trans¬ 
ferred a portion of his ])i*o])erty, a one-half interest therein, 
to his wife, and the other one-half interest therein to his 
children in equal shares, as more fully appears from Sched¬ 
ule E of the return on Form 706, and denies all other 

15 allegations contained in said subdivision (a) of the 
paragraph of the ])etition numbered 5. 

5. (b) Denies the allegations contained in subdivision (b) 
of the paragraph of the petition numbered 5. 

6. Denies each and every allegation contained in the peti¬ 
tion not hereinbefore specifically admitted or denied. 
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Wherefore it is respectfully prayed that thej determina¬ 
tion of the Commissioner be approved. | 

C. M. CHARpST, 

(u'lieral Couvsel, Bureau of Internal [Revenue. 

Of Counsel: j 

FRANK T. HORNER, | 

Special Attorney, \ 

Bureau of Internal Revenue. \ 

FTH/RFS/v. I 

:i-7-28. I 


lb U. S. Board of Tax Appeals. Filed at Hearing, 

Juno 9, 19.32. I 

I 

United States Board of Tax Appeali^|. 

Docket No. .3.3993. | 

Wr.XDKLi. W. Phsri and Nkil H. M.\rsh, Executors of the 
Estate of IT. II. Fish, Deceased, Petitioners, 

I 

v ' 

Commissioner of 1ntern.\l Revenue, Respondent. 

Amendments to Petition. j 

Leave of the Honorable Board being first lijid and ob¬ 
tained, })etitioners file this as Amendments to | their peti¬ 
tion lierein by adding tlie following ])aragraphe as desig¬ 
nated to said ))(*tition, to-wit: | 

i 

“4 (f) That the Commissioner erred in taxing any part 
of the ])roperty transferred on the 23rd day of September, 
1924, by H. M. Fish and his wife, Bella L. Fish, |to the said 
Bella Ij. Fisli and to their children or any of th^m.” 

(c) That the transfers of ])ro])erty so m^de by de¬ 
cedent and his wife to her and their children wete absolute 
and were not made in contemplation of death ai^d not sub¬ 
ject to the jirovisions of the taxing Act. That petitioners 
erroneously included all of said transfers in the gross es¬ 
tate of said decedent in the federal estate tax return. Form 
7()(), and paid a tax thereon.” i 

That the “wherefore or prayer” of the ]|)etition be 
amended as follows: 




16 


W. W. FISH ET AL., ETC., VS. G. T. HELVERING, ETC. 


“Wherefore, petitioners pray that this Honorable Board 
inav hear and redetermine the liabilitv for tax in accordance 
with tlie j)elition as herein amended and ])y its Judixment 
refund to ])etitioners any overpayment of tax as may be 

determined bv reason of the erroneous inclusion of the 

* 

transfers of property in the gross estate of said decedent 
and grant to said ])etitioners any additional or further re¬ 
lief in the premises.” 

17 (S.) CLAUDE I. PARKER, 

RALPH W. SMITH, 

Attorneijfi for Petitioners, 

808 Bank of America Bnitding, 

Los Anqetes, California. 

(S.) WENDELL W. FISH, 

NEIL H. MARSH, 

Execn t o rs a nd Pet it io ners. 

State of Califomnia, 

Countg of Los Angeles, ss: 

Wendell AV.i Fish and Neil H. ^larsh, being first dulv 
sworn on their oath, de])ose and say: That they are the peti¬ 
tioners above named: that thev and each of them have read 

• 

the foregoing Amendments to Petition, or had the same 
read to them and are familiar with the statements therein 
contained, and that th(‘ facts stated are true, except as to 
those facts stated to be upon information and belief, and 
those facts thev believe to be true. 

(S.) ‘ WENDELL W. FISH. 

NEIL H. MARSH. 

Subscribed and sworn to before me this 9th dav of June, 
1932. 

1.SKAL.1 ! (S.) PEARL ANDERSON, 

Xotarg Public in and for the County 
' of Los Angeles, State of California. 
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i 

IS U. S. Board of Tax A]T])oals. Filed Api-il |21, 1930. 

I 

I 

United States Board of Tax Appeals!. 

I 

Docket Xo. 48383. j 

i 

! 

Wendell W. Fish et al., Beneficiaries, Estate of p. H. Fish, 

919 Union League Building, Los Angeles, palifornia, 

Petitioners, i 

I 

V. I 

Commissioner of Internal Revenue, ResjTcjndenl. 

j 

Petition. I 

The ahove-nained ])etitioners hereby petition for a rede- 
tennination of the deficiency set forth by the Coiliniissioner 
of Internal Revenue in his notice of deficiency, ^IT-ET-(-1- 
r)3-JPB-(,rT, dated February 24, 1930, and as a baLis of their 
])roceedings allege as follows: 1 

1. That H. II. P^'ish deceased a i-esident of the[County of 
Alameda, State of California, on the 2()th day pf August, 
1925; that Wendell W. P^'isli and Xeil H. Marsh! were dulv 
api)ointed executors of the estate of said decedent; that 
they as former executors did on the 9th day o|:‘ January, 
1927, tender a (lift Tax Return, P^’orni 706A, tpr the cal¬ 
endar vear 1924. 

% 

2. That petitioners are residents of the Comity of Los 
Angeles, State of California, receiving mail ati 808 Bank 
of America Bldg., in the City of Los Angeles, Ctilifornia. 

3. That the notice of deficiency, a coi)y of whic|i is hereto 
attached and marked Exhibit A, was mailed to tfie i)etition- 
ers on P'ebruary 24, 1930, and presumably mailed as of 

that date. j 

19 4. The taxes in controversy are gift ta:<es on cer¬ 

tain gifts made bv the said 11. H. Fish during his 
life time, and the controversy must be determined under 
the Revenue Act of 1924, and as determined b\| the Com¬ 
missioner, the deficiencv tax liabilitv is in the sum of 
$6,335.00, all of which sum is in contr()V(‘rsy here, the ])eti- 
tioners denving anv liabilitv for tax. | 

# ft. ft j 

5. The determination of tax set forth in the jjaid notice 
of deficiency is based upon the following errors: | 


3—6138a 
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(a) Tliat (‘iTor (u'c-iirs in the paynicMil of any tax 

whatsoever by reason of certain gifts made by the said 
H. H. Fish during his lifetime. 

(b) That the Commissioner erroneously determined any 
deficiency in tax against the i)etitioners. 

(c) That the Commissioner erred in including as a tax¬ 
able gift the transfers made by II. H. Fish to his wife, Bella 
L. Fish, said transfers representing her share of the com¬ 
munity ])ro])erty. 

(d) That the Commissioner erred in increasing the 
value of tlie })ro])erty over and above the amount set out 
in said gift tax return. 

(e) That the Commissioner erred in failing to allow to 
Bella L. Fish, iwife of donor, an exemption equal to the 
value of the j)ro])erty she received. 

(). The facts ui)on which the i)etitioners rely as the basis 
of this ])roceeding are as follows: 

(a) That all the proi)erty referred to in said gift tax re¬ 
turn was the community i)ro])erty of the said li. II. P^ish 
and his wife, Ih^lla L. P^'isli, so acMpiired by them as such in 
the State of California. That by reason of the character 

of said ])ro])erty the said Bella L. P^'ish had an 
20 interest therein dui-ing marriage equal to that of her 
husband,; and when she therefore received the ])roi)- 
erty l)y deed from her lius])and set forth in said gift tax re¬ 
turn, which ])roperty did not represent more than one-half 
of the community ])ro])erty, she merely received thereby 
her portion of the community proi)erty which at all times 
belonged to her, and was not subject to gift by her husband; 
the transaction repi’esenting the receipt of pro])erty for 
a full consideration by the said Bella L. Fish. 

(b) That the said petitioner, Wendell W. Fish, and his 
co-executor did within the time required by law and prior 

to th(‘ tiling of tlu* said (lift Tax Heturn dulv i-ciuhnw/ a 

* • 

P\‘deral Fstate Tax Heturn, P\)rm TOG, on the estate of said 
decedent, which return was audited bv the said Conimis- 
sioner, and thereafter a GO-day letter b(‘ing issued thereon 
and an a])i)ealiis now pcMuling before the United States 
Board of Tax Appeals. That at the time of filing said 
federal estate tax return, the said ])etitioners did duly ])ay 
a federal estate tax on the transfers of ])roperty involved 
in this j)roceeding, therefore having paid and fully satisfied 
the tax on said transfers under the federal estate tax act. 
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the Commissioner is without authority to now f^iubject the 
identical transfers to a gift tax. | 

(c) That the fair market value of the varioui^ items of 
property set forth in said gift tax i*eturii werci truly re¬ 
corded therein, and tlie Commissioner ei'red in ^increasing 
the values as so set forth, and ])articularly in incijeasing the 
gross amount of the gifts from $170,()()6.()0 to $329,625.00 
or any part thereof. | 

21 Wherefore, petitioners ])ray that this ]$oard may 

hear the proceedings and redetermine thejtax liabil¬ 
ity herein alleged, and by its judgment grant toi said peti¬ 
tioners the relief herein asked, abating the deticiencv and 
refunding the tax paid in the sum of $350.00. | 

CLAVDM I. PARKER, I 
RALPH W. SMITH, i 

; ♦ I 

Counsel for Petitioners, 

808 Bank of America BUJff.j 
Los Angeles, California. 
JOHN B. MILLIKEX, | 

Counsel for Petitioifcr, 

937 Munsey Bldy., 

Wasliingtoy, 1). C. 

\ 

22 State of California, | 

County of Los Angeles, ss: \ 

Wendell W. Fish, being first duly sworn, says that he 
is the ])etitioner above named: that lie is one of! the bene¬ 
ficiaries of the Estate of H. 11. Fish, deceased.! That he 
has r(‘ad the foregoing jietition and is familiaii with tlu' 
statements contained tlierein, and that the facts stated are 
true, except as to those facts stated to be upon information 
and belief, and those facts he believes to be truel 

WENDELL Wi FISH. 


Subscribed and sworn to before me this 17tih day of 

April, 1930. j 

fsEAL.l IMARGUERITE LE SA(bfE, 

Notary Public, in and for the County 
of Los Angeles, Biale of California. 
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23 Exhibit‘‘A”. 

Treasury Department, Washin«:ton. 

Office of Commissioner of Internal Revenue. 


Feb. 24, 1930. 


:^rT-ET-Cl-o3-JPB-GT. 

District of Gtli California. 

Gifts made by II. H. Fish, deceased. 

Calendar year 1924. 

Wendell W. Fish et ah. Beneficiaries, 

Estate of H. H. Fish, 

919 Union League Building, 

Los Angeles, California. 

Siijs: 

The Bureau has no record of the recei])t of a ])i*otest on 
behalf of the estate of the above named donor against the 
tentative liiidings disclosed in its letter addressed to the 
beneliciaries under date of Decemi)er 18, 1929, in view of 
which fact tlu‘ tentativi‘ tindings set foiih in said letter, 
a co])y of which is attached hereto and made a })art hereof, 
ar(^ hereby madc^ final and tlu‘ deficiency in the gift tax is 
determin(‘d to be $6,335.00. 

hi accordance with the tirovisions of Title III of the Rev¬ 
enue Act of 1926, you are allowed 60 days from the date of 
the mailing of this letter (not counting Sunday as the 
sixtieth day) within which to file a petition with the United 
States Board of Tax Ap])eals for a redeterminatioii of the 
deficiency. Any, such petition must ])e addressed to the 
United States Board of Tax A])peals, Earle Building, 
Washington, 1). (\, and must be mailed in time to reach the 
said Board within th(‘ 60-day period ])rescribed. 

Where a tax])ayer has been given an opportunity to file 
a petition with tilie United States Board of Tax A])])eals 
and has not done so within the 60 days ])rescribed, and an 
assessment has bcmi made, or where a taxpayer has filed a 
petition and. an assessment in accordance with the decision, 
which has become final, has lieen made, the unpaid amount 
of such assessmejit must i)e paid upon notice and demand 
from the collector of Internal Revenue. Xo claim for abate¬ 
ment can be entertained. 
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If you acquiesce in this determination and do I not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute the enclosed | Form 298, 
waiving (1) your right to file a petition with j.he United 
States Board of Tax Appeals and (2) the restrictions on the 
assessment and collection of such deficiency, and!forward it 
to the Commissioner of Internal Revenue, Washington, 
D. C., for the attention of the Estate Tax Division, Mis¬ 
cellaneous Tax Unit. In the event that you a([quiesce in 
only a i)art of the determination, the encloseji form of 
waivei* should ho executed with res])ect to the ambunt of the 
deticiencv to which vou agree. I 

Respectfullv, | 

H. P. MIRES, 

Acting Comni^ssioner. 

CUE. I 


Enclosures: Statement, Waiver—Form 298. 


24 Treasury Department, Washington. 


Office of Commissioner of Internal Revei 


ue. 


Dec. 18, 1929. 

i\IET-ET-GT.53-WLC. 

District of 6th California. | 

Gifts made by H. H. Fish, deceased. | 

Calendar year 1924. ■ 

Tentative Deficiency Tax .$6,335.00. | 


Wendell W. Phsh et ah. Beneficiaries, j 

pjstate of H. H. Fish, 

919 Union League Building, 

Los Angeles, California. 

Sirs : I 

An audit and review of your return on Foi-n:^ 706A for 
the calendar year 1924 in connection with the supplemental 
data, submitted by you or obtained upon investigation, have 
resulted in a tentative determination of a deficiency in the 
tax amounting to $6,335.00, as hereinafter explained. 

If you acquiesce in whole or in part in the tentatively de¬ 
termined deficiency, as disclosed in this letter, you are re- 
([uested to sign the enclosed agreement consenting to the 
assessment of so much of the deficiency as result^ from the 
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liiuliiiirs in whicli yon acquiesce and to forward it to the 
Cominissioiior of Internal Revenue, Washington, D. C., 
marked for the; attention of Estate Tax Division, Miscellane¬ 
ous Tax Tnit. The assessment thereof will stop the running 
of interest on the amount assessed until notice and demand 
for payment hy the Collector. Until receipt of such notice 
and demand, no payment should be made with respect to 
the deficiency. 

If you desire to protest these tentative findings, in whole 
or in ])art, suclr ])rotest in writing must be filed in this office 
within ‘^0 days from the date of this letter. If a protest is 
])resented, it may be accom})anied by such brief, or argu¬ 
ment, as you may care to offer, and must be supported by 
all the evidence! relied upon. The evidence should be in the 
form of affidavits, original documents, or certified or veri¬ 
fied copies thereof, or other competent evidence. If a pro¬ 
test is ])resented, careful consideration will be given to it 
before the tax liability is finally determined. 

ft ft 

An oral hearing is not a prerequisite to the consideration 
of a ])rotest. If, however, you desire to be accorded a hear¬ 
ing in the Bureau. iTMpiest therefor must be made witliiii 
.‘>0 davs from the date of this communication and, should 

ft 


you desire that the hearing be set for any particular date, 
your request sliould so state, and the date suggested by you 
will be res(‘rv(‘d, it’ ]>ossible. All oral hearings relative' to 
these tentative tindiim’s will be held onlv in Washington, 
I). C. A rt‘(|uest for an informal hearing should contain (a) 
the name of the donoi-: (b) a reference to the date and 
symbols a})]')earing on this communication; (c) an itemized 
schedule of the findings of the Bureau to which exce])tion 
is taken: and (d) a summary statement of the gi-ound re¬ 
lied u]K)n in connection with each excei)tion. 

25 Should, you not a])pear in person at the hearing, 

vour attention is directed to the rule that a duly 


executed power of attorney, must be filed by anyone desir¬ 
ing to be recognized by the Department as agent or attor¬ 
ney in any res])ect. In general, anyone filing a power of 
attorney must be authorized to practice before the Treas¬ 
ury Department. (See Treasury Department Circular 
=230, as supplemented, copies of which may be obtained 
upon application to the Secretary of the Committee on En¬ 
rollment and Disbarment, Treasury Department, Wash¬ 


ington, D. C.) 
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If, after consideration of any additional evidence sub¬ 
mitted and any arguments advanced by you, a deficiency is 
finally determined by the Bureau, you will, in accordance 
with the provisions of Title III, of the Revenue i\ict of 1926, 
be notified i)v registered mail, of the final determination bv 
the Commissioner of the amount of the deficiencvi and in the 
event you do not acquiesce in such final determiijation, you 
may witliiii 60 days from mailing of the letter pie a peti¬ 
tion witli the Board of Tax Appeals. Such portion, if any, 
of the deficiencv tax as mav be ultiniatelv sustkined, will 
be assessed together with interest thereon at thg rate of 6 
l)er centum per annum from the due date to tpe date of 
assessment, or to the thirtieth day after the filing of a 
waiver of the restrictions on the assessment, whichever is 
the earlier. Such ])ortion of the amount so assessed as is 
not paid within 30 davs from the date of notice aid demand 
for payment by the Collector, bears interest at tjhe rate of 
1 ])er centum a month from the date of notice and demand 
until ])ayment is received by the Collector unless!, however, 
the Commissioner has granted an extension of time for 
]’)aying the amount assessed, or a part thereof. Where an 
extension is granted, interest attaches at the ratje of 6 per 
centum per annum to the amount, the time for payment 
of which is extended, for the period of the extension only, 
regardless of the date of payment. (For rules j and illus¬ 
tration relating to interest, see Article 43, Regulations 67, 
1924 edition.) | 

The following itemization shows the tentativje findings 
of tlu* Bureau in aecoixlance with the (lift Tax Lkw: 

i 

Cross (lifts, herein tentatively determined si329,625.00 
Deductions tentativelv allowed. ; bO,000.00 


i 

Net amount of taxable gifts, herein tentatively 
determined . $279,625.00 


On taxable gifts, in the net amount tentatively 

determined, the tax is. 

The amount of tax shown by the return (and 
paid) is .. 

Accordingly, a deficiency is tentatively deter¬ 
mined in the amount of. 


$6,685.00 


350.00 


$6,335.00 
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The deficiency results from the following adjust¬ 
ments: 

Gross Gifts. 

T(‘ntatively 

■ KotunuMl. 


Item la . $75,000.00 

Item ‘2a . . . ;. 37,000.00 

Item 3a i. 13,000.00 

Item 4 . . i. 45,000.00 

Deductions. 

Uotunieil. 

One-half community exemption to 

widow i $0.00 

To balance . j . 244,625.00 


• $152,000.00 
57,000.00 
16,625.00 
104,000.00 


Tfiilal ivfly 
(leterniilUMl. 

$85,000.00 


Xo deduction is made of the amount claimed for one-half 
community exemption to widow since the wife had no vested 
interest in connnunity i)roperty under the California Law. 

This case is audited in accordance with the retroactive 
provision of the Kevenue Act of 1926 with resjiect to rates 
of tax. 

Respectfullv, 

R. M. ESTES, 
Deputif Commis:^l()Ucr. 

Md-encl.-waiver. 

27 lStam]):J United States Board of Tax Appeals. 

Filed Jun. 11, 1930. 

Fnited States Board of Tax Appeals. 

Docket Xo. 48383. 

Wendell W. Fish, et ah. Beneficiaries, Estate of H. H. 

Phsh, Petitioners, 


(’o.MMissioxEi: OF IxTEKNAL REVENUE, Respondent. 

Ansiver. 


The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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i 

! 

onue, in answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: j 

1. Admits so much of the paragraph of the petition num¬ 
bered 1 as alleges that H. H. Fish deceased ai resident of 
the County of Alameda, State of California, on the 26th 
day of August, 1925; and that Wendell W. Fiph and Neil 
H. Marsh were duly appointed executors of the estate of 
said decedent, and denies all other allegations Contained in 
said paragraph of the petition numbered 1. i 

2, 8 and 4. Admits the allegations contained \n the para¬ 
graphs of the petition numbered 2, 3 and 4. j 

5. Denies that the respondent, in determining the de¬ 

ficiency tax, committed errors as alleged in thej paragraph 
of the jietition numbered 5. I 

6. Denies the allegations contained in the pa|ragraph of 

the petition numbered 6. 

28 7. Denies each and every allegation contained in 
the })etition not hereinbefore specifically admitted or 

denied. 

Wherefore it is respectfully prayed that the Idetermina- 
tion of the Commissioner be approved. i 

(Si-nod) ('. M. CHARteT, 

General Counsel, Bureau of hiternal Revenue. 

Of Counsel: | 

FKAXK T. HOKNEK, i 

Special Atforncp, j 

Bio’cau of Internal Revenue. j 

KFS/v 6-9-30. I 

I 

29 U. S. Board of Tax Appeals. Filed a^; Hearing, 

June 9, 1932. | 


Cnited States Board of Tax Appeals| 

Docket No. 48383. j 

EXDKLL \\ . Fish et ah. Beneficiaries, Estate of li. H. Fish, 
919 rnion League Building, Los Angeles, (palifornia. 
Petitioners, | 

V ! 

I 

Commissioner of Internal Revenue, Respondent. 

Amendment to Petition. 1 

Leave of the Honorable Board being first had and ob¬ 
tained, petitioners file this as Amendment to theijr petition 

! 

i 

1 
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herein by adding the following paragraph as designated to 
said petition, to-wit: 

“6 (d) That the transfers of ])roperty so made by de¬ 
cedent and his wife to lior and their children were abso¬ 
lute and were not made in contemplation of death and not 
subject to the ])rovisions of the taxing Act. That petitioners 
erroneously included a portion of said transfers in the Gift 
Tax Keturn, Form 706a, and paid a tax thereon.” 

(S.) ('LAUDF I. PARKh^K, 

RALPH W. SMITH, 

Counsel for Petitioners, 

808 Bank of America Buildinc}, 

Los AngeleSy California. 

60 State of California, 

Count// of Los Angeles, ss: 

Wendell W. Fish, beimr lirst dulv sworn, savs that he is 
the petitioner above named: that he is one of the benefi¬ 
ciaries of the Estate of H. II. Fish, deceased. That he has 
read the foregoing Amendment to Petition and is familiar 
with the statements contained therein, and that the facts 
stated are true, except as to those facts stated to be upon 
information and belief, and those facts he believes to be 
true. 

(S.) WENDELL W. FISH. 

Subscribed and sworn to before me this 9th dav of June, 
1932. 

(S.) PEARL ANDERSON, 

(seal. I I Xohir/f Pifhlic in and for the Coujit// 

I of Los Ang(drs, State of California. 
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31 United States Board of Tax Appeal^. 

i 

Docket No. 33993. I 

i 
! 

\\ EXDELL \V. Fish and Neil H. Maesh, Execijitors of the 
Estate of H. H. Fish, Deceased, Petitioners, 

V. I 

! 

Commissioner of Internal Revenue, Resp^ondent. 

1 

Docket No. 48383. I 

i 

W ENDELL H. Fish et ah. Beneficiaries, Estate of |H. H. Fish, 

Petitioners, j 

I 

V. I 

I 

Commissioner of Internal Re\t:nue, Respondent. 
Ansivers to Amendments to 

(Read into Record June 9, 1932.) ! 

i 

* * Mr. Smith: For l)()tli the purposes of the Federal 

Estate tax and the i>:ift tax, I have prepared!an amend¬ 
ment to my petition merely in relation to the reiund of the 
Federal Estate Tax ])aid by tlio Commissioneii involving* 
tlu* Estate tax: at the time I ])re])ared the ])etiition I was 
not certain whether the Board had objection tb granting 
refunds or not, and I ask leave to amend my petition as 
to the gift tax. 

Mr. AVilson: No o])jection, but the record will show my 
denial of the payment of taxes. j 

Mr. Smith: The other objection, that is, in delation to 
Docket No. 48383, under Federal Estate Taxe^, the peti¬ 
tion is merely—I will merely ask leave to amen^ the peti¬ 
tion No. 33993, in asking the Board to refund the 

32 overpayment of taxes. ! 

The Member: The amendments will be lallowed to 
])e filed and the answers will be amended to deny'; any addi¬ 
tional facts contained in the amended petition,! or in the 
allegations contained in the amended petition. | 


Petitions. 
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33 . United States Board of Tax Appeals. 

Wendell W. Fish and Xeil H. M.\rsh, Executors of the 
Estate of H. H. Fish, Deceased, Petitioners, 


UoMMissioNEii OF INTERNAL Hevenue, Respondent. 

Docket Xos.;33r)93, 48383. Pronui lira ted March 24, 1933. 

On Se])teniber 23, 1924, the decedent then beinu' retired 
from business and 7() vears of au'e, and suffering: from hard- 
enini? of the arteri(‘s, conveved certain real estate to his 
wife and cliildren as a lilft. lie died on August 26, 1925. 
Held, u])on the eviihmce, that the gifts were made in con- 
tem])lation ofi death and that the property should be in¬ 
cluded in tile decedent's gross estate. IleUL further, that 
the gifts are subject to the gift tax imposed by the Revenue 
Act of 1924, as amended hy the Revenue Act of 1926, and 
that tile amount of the gift tax should be credited against 
the amount of the estate tax under section 322 of the Rev¬ 
enue Act of 1924. 

Ralph W. Smith, Esq., and Ulaude I. Parker, Esq., for 
the petitioners. 

R. W. Wilson, Es(j., for th(‘ respondent. 

These pro(*ecdings. diilv consolidated, are for the rede- 
termination of tin* following deficiencies: 


N<*. 

33993 Estat(‘ tax deliciency 
48383 (lift tax (U‘lici(‘iicv 


.Vuiouiit. 

$ 14 , 120.97 

6,335.00 


The issue for our determination is what portion, if any, 
of the community ]iro])erty of the decedent is subject to the 
estate tax and what ])ortion, if any, is subject to the gift 
tax imposed by the Revenue Act of 1924. 

Findings of Fact. 

The petitioners are the executors of the estate of H. H. 
Fish, who died on August 26, 1925, a resident of the Countv 
of Alameda, State of California. 

The decedent retired from active business in 1907. There¬ 
after he looked after his investments, spent much time in his 
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garden, and went every month to attend to his tiusiness in¬ 
terests in Bakersfield, California. For a!number of 
34 years prior to his death he had enjoyed ^ood health 
and took long trips in his automobile. Shprtly prior 
to September 23, 1924, he stated that he was going to give 

his wife a half interest in certain real estate in Kern 

1 

County, California, and the other half to his six children 
in equal shares. He was then 76 years of ag4. In pur¬ 
suance of his promise to give the property in Question to 
his wife and children he, on September 23, 1924, with the 
consent of his wife who joined therein, executled certain 
deeds to communitv real estate located in Kern I Countv of 
the agreed value of $300,000. The deeds were | full grant 
deeds and transferred to Bella L. Fish, decedent’s wife, 
an undivided one-hall* interest in the proj^ertyl Similar 
deeds were executed transferring to the dece<ient’s six 
children the remaining one-half interest in the s^ame prop¬ 
erty. The deeds were not recorded at the timej that they 
were executed by the decedent. They were, howqver, in the 
joint custody of the decedent and Bella L. Fishj and were 
in her possession immediately after execution. 'jThey were 
also shown to the children. The decedent and hi^ wife then 
placed the deeds in a safe dei)osit box to which tlnj decedent, 
his wife, and a daughter had access. The decadent con¬ 
tinued to manage the property conveyed by the deeds and 
to receive the income therefrom. In January, 19^5, he had 
an attack of the fiu and shortly thereafter a heart attack 
and a stroke. It occurring to Bella L. Fish thajt it might 
be advisable to have the deeds recorded prior tq her hus¬ 
band’s death, she obtained them from the safe deposit box 
two or three days before his death and had theni recorded 
on August 25, 1925. The decedent died the folloking day. 
The gifts were made in contemplation of death, j 

The iietitioners duly filed an estate tax returni on Form 
706, which showed a tax liability of $2,294.25 amjl included 
in the gross estate transfers in the amount of $1^8,015. In 
the audit of the return the Commissioner increased this 
item to $350,000. | 

In the notice of deficiency with respect to estate tax the 
Commissioner included the widow’s one-half inteifest in the 
community property as jiart of the estate and als0 included 
as part of the estate the property transferred by! the dece¬ 
dent to his wife and children on September 23, Il924. 
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The executors, on January 9, 1927, filed a gift tax return. 
Form 706 A, for the calendar year 1924. This return showed 
gifts made in the year 1924 in the amount of $170,000. 
From the total was deducted $85,000 claimed to represent 
one-half community exemption to the widow. In the audit 
of the gift tax return the Commissioner increased the value 
of the property given in 1924, and disallowed the one-half 
community exemption to the widow. 


35 Opinion. 

Smith : 

The filing of the estate and gift tax returns with respect 
to the same property is explained by the petitioners on 
brief as follows: 


• • * Upon the death of Mr. Fish, the Berkeley at¬ 

torney, who was a general practitioner and not acquainted 
with the demands of the revenue laws, prepared and filed 
only a Federal estate tax return. Not any of the yiarties in 
interest were aware of the aift tax statute. It was onlv while 
the Federal estate tax return was being audited that the ex¬ 
amining officer suggested a gift tax return should be filed. 
U])on this direction and more than a year after decedent’s 
death a Return of Federal Gift Tax, Form 706 (a) was 
duly filed. Under the Federal Estate Tax return, a tax 
was paid in accordance with the value of the net estate 
therein indicated. Also the tax was paid as disclosed on 
Form 706 (a). The Commissioner, however, has declared 


deficiencies in Cacli of I he taxes, i. 


e.. 


the Federal estate tax 


and the gift tax. From these deficiencies the appeals re¬ 


sulted. * * • 

The petitioners contend that the community property in¬ 
volved in these proceedings was improj^erly included in the 
decedent's gross estate, and that only that portion (an un¬ 
divided one-half interest) conveyed to the six children in 
1924 is subject to the gift tax. The respondent contends 
that all of the community })roperty was subject to the estate 
tax, and that all of the same ])ro])erty was subject to the gift 
tax. The parties have stipulated that the community prop¬ 
erty in questiop had a fair market value of $300,000, which 
we assume is the agreed value as of the date of the al¬ 
leged gifts (September 23, 1924), and as of the date of the 
decedent’s death (August 26, 1925). The decedent’s wife 
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testified that this was ‘‘purely community property,” and 
it appears that she did not contribute any of h^r separate 
property in the acquisition of the community pjroperty in¬ 
volved in these proceedings. 1 

It is well settled that a wife’s interest in California com¬ 
munity property is included in the husband’s g^*oss estate. 
Talcoft V. Vuilcd States-, 28 Fed. (2d) 897; Ifenshaiv v. 
(■owmissiouer, .‘>1 Fed. (2d) 946; I'itle hisuranfe S Trust 
Co. v. Goodcell, ()() Fed. (2d) 803. But for |he alleged 
gifts in September, 1924, there would be no (Question in 
the instant proceedings as to the incidence ofj the estate 
tax upon the property involved. By amendments to the 
lietitions, the })etitioners duly allege that the transfers were 
not made in contemplation of death, and, in effect, assert 
that the transfers in Sejitember, 1924, are not |within the 
purview of section 302 (c) of the Revenue Act pf 1924, by 
the terms of which property so transferred i^ to be in¬ 
cluded in a decedent’s gross estate unless shown to have 
been neither in contem])lation of death nor to jtake effect 
in possession or enjoyment at oi* after death. ' The facts 
do not take the ti'ansfers outside the amljit of the 
statute. ! 

36 It sliould be noted in these proceedings!that there 
is no question liefore us as to whether tliere was a 
gift of the pro})erty ])y tlie decedent to his wifi and chil¬ 
dren on September 23, 1924. The res])ondent ladmits so 
mucli of tile petition in Docket Xo. 33993 “as alleges that 
])rior to the death of the decedent on September 23, 1924, 
lie transferred a portion of his property, a one-lialf inter¬ 
est therein, to his wife, and the other one-half interest 
therein to his children in equal shares, as more fully ap¬ 
pears from Schedule K of the I'eturn on Form 7061” 

With respect to the liability to estate tax upon| the prop¬ 
erty transferred on September 23, 1924, it is tcj be noted 
that the decedent, although at that time in comparatively 
good health, had been advised by his physician tl]iat he had 
hardening of the arteries. He had engaged in jno active 
business since 1907, but occupied himself in h^s garden 
and in the management of his investments. He jcontinued 
the management of the property transferred in September, 
1924, after the transfer, the same as before. T^ income 
from the property was deposited in a joint account with his 
son. In the circumstances of the case we are of tpe opinion 


I 




32 \v. w. riSH ET AI.., K'l'C., vs. G. T. IIKLVEJJING. ETC. 

that the transfers of property on September 23, 1924, were 
made in contemplation of death within the meaning of the 
statute. Heiner v. Donmn, 52 S. Ct. 358; United States v. 
Wells, 283 U. S. 102; 51 S. Ct. 446. In the Wells case the 
Supreme Court said: 

• • • The statutory description embraces gifts inter 

vivos, despite the fact that they are fully executed, are 
irrevocable and indefeasible. The quality which brings the 

transfer within the statute is indicated bv the context and 

% 

manifest purpose. Transfers in contemplation of death are 
included within the same category, for the purpose of taxa¬ 
tion, with transfers intended to take effect at or after the 
death of the transferor. The dominant 'purpose is to reach 
substitutes for testamentary dispositions and thus to pre¬ 
vent the evasion of the estate tax. Xichols v. CooHdqe. 274 
U. S. 531, 542, 47 S. Ct. 710, 71 L. Ed. 1184, 52 .4. L. R. 
1081; Milliken y. United States^ 283 U. S. 15, 51 S. Ct. 324. 
75 L. Ed. —, decided March 2, 1931. As the transfer may 
otherwise have all the indicia of a valid gift inter vivos, the 
differentiating factor must be found in the transferor’s mo¬ 
tive. • • •" 

As the test, despite varying circumstances, is always to 
be found in motive, it cannot be said that the determinative 
motive is lacking merelv because of the absence of a con- 
sciousness lliati death is imminent. It is contemplation of 
death, not necessarily contemplation of imminent death, to 
which the statute refers. It is conceivable that the idea 
of death may possess the mind so as to furnish a controlling 
motive for the disposition of property, although death is 
not thought to be close at hand. Old age may give ])remoni- 
tions and promptings independent of mortal disease. Yet 
age in itself cannot be regarded as furnishing a decisive 
test, for soundi health and purposes associated with life, 
rather than with death, may motivate the transfer. The 
words ‘‘in contemplation of death” mean that the thought 
of death is the^ impelling cause of the transfer, and w’hile 
the belief in the imminence of death may afford con- 
37 vincing evidence, the statute is not to be limited, and 
its purpose thwarted, by a rule of construction which 
in place of contemplation of death makes the final criterion 
to be an apprehension that death is “near at hand.” 

• •••••• 
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# # # There is no escape from the necessity of care¬ 

fully scrutinizino- the circumstances of each case to detect 
the dominant motive of the donor in the light of his bodily 
and mental condition, and thus to give effect to the mani¬ 
fest purpose of the statute. [Italics supplied.] 


In the Wells case the transfers were found pot to have 
been motivated bv the state of the decedent’s! health at 

% I 

the time of the gifts, but that “the immediate apd moving- 
cause of the transfers was the carrying out of a policy, 
long followed by decedent in dealing with his (jhildren of 
making li])eral gifts to them during his lifetime” and in¬ 
tended by the donor “to accomplish some purj^ose desir¬ 
able to him if he continues to live.” There, tht decedent 
had given much of his proi)erty to his children during his 
lifetime to see how they would handle it, and, as he said, 
“I will then know when my time is up what I ought to do 
with the balance.” Here, there is no evidenecjof such a 
policy on the part of the decedent, who retained possession 
and management of and received the proceeds! from the 
property in controversy. When asked if she ai^ld the de¬ 
cedent discussed, at the time the deeds were executed, “any 
reason why they should not be recorded and the properties 
and its management turned over to the childreti?,” Mrs. 
Fish said: ! 

I think it was a matter of pride with Mr. Fisp; he was 
quite a well known man; he was mayor of Bakersfield for 
eight years • • • | 


m * « * * « ; # 


* * * he did not want it done. | 

The evidence does not overcome the presumption of the 
correctness of the respondent’s determination that the gifts 
were made in contemplation of death. I 

Although we have found that the gifts or transfers in 
September, 1924, were made in contemplation pf death, 
and subject to the estate tax, it is nevertheless jiecessary 
to determine whether or not the gift tax has been! pro])erly 
levied. In so far as material hereto, the Revenue Act of 
1924, as amended by the Revenue Act of 1926, is follows: 

3—6138a 


I 
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Sec. 319. For the calendar vear 1924 and each calendar 
( ^ 

year thereaftei*, a tax equal to the sum of the following is 
hereby imposed upon the transfer by a resident by gift 
during such calendar year of any property wherever situ¬ 
ated, whether made directly or indirectly * * *. [The 
rates applicable are set forth in section 324 (a) of the Rev¬ 
enue Act of 1926, which amended this section.] 

Sec. 320. If the gift is made in pro])erty, the fair market 
value thereof at the date of the gift shall be considered the 
amount of the gift, • • • 

38 Sec. 321. In computing the amount of the gifts 
subject to the tax imposed by section 319, there shall 
be allowed as deductions: 

(a) In the case of a resident— 

(1) An exemption of $50,000. 


Sec. 322. In case a tax has been imposed under section 
319 upon any' gift, and thereafter u])on the death of the 
donor the amount thereof is required by any ])rovision of 
Part I of this title to be included in the gross estate of 
the decetlent then there shall be credited against and ap¬ 
plied ill reduction of the estate tax which would otherwise 
he chargeable against the estate of the decedent under the 
})rovisions of section 301, an amount equal to the tax paid 
with respect to such gift. * * * 


The gifts in question were made after the enactment of 
the Revenue Act of 1924 and are therefore subject to the 
gift tax imposed by Part II of Title 111 of lliat act. Vu- 
ferniifrr v. AjffJrrsoit, 276 V. S. 440; BhxUiHf v. JJohlou, 
276 V. S. 5.04: Brnndi'H v. Mc('aii(ihi(, 2S0 F. S. 124: 
JlaroJd T. Whiic r/ (il., B.rrciffors. 1,5 B. T. A. 1417: V/cfor 
hunt, 20 H. '1'. A. 611). On brief, tlu‘ ptUitioiiers admit 
that the property transferred to the six children is sub¬ 
ject to the gift tax, but contend that, in effect, ^Irs. Fish 
])urc]iased th(‘ ])r()p<‘rty transferred to lier for an adeciuate 
and valuable' consideration, to wit, the relinquishment of 
her interest in the community property and her consent to 
the gifts to the children. They state that ‘‘it is our con- 
timtion that tin* value of tin* interest of tlie liusliand should 
be measured by one-half the value of all the community 
property.” Similar contentions with respect to an alleged 
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])iircliaso by tlu' \vit\‘ were of no avail in Tlilr lusiirajicr 
(0 'I'nisl Co. V. (loo(Jr(‘ll, supra. wIkm'o tlio court! refused to 
limit the incidence of the estate tax to one-half pf the com¬ 
munity property, because at the husband’s death “prop¬ 
erty rii>-hts were broutfht into beiiio* or ripened ijor the sur¬ 
vivor which before could not be exercised.” Likjewise here, 
by the ,i»‘ifts, Mrs. Fish acquired ])roperty rigl'ds “which 
before could not be exercised.” i 

In Blethi'n v. Pari fir Muinal Lifr /i/s. Co.. 243 Pac. 431, 

434, the Supreme Court of California said: ! 

i 

The husitand is the owner of the communit}^ property, 
and the interest of the wife therein is but a niin*e expect¬ 
ancy. Fa;/ Mareu v. Johnson, 15 Cal. 308, ^ll;\Tolman v. 
Smith, 24 P. 743, 85 Cal. 280; Spreckels v. Sp'feckels, 48 
P. 328, IK) Cal. 339, 36 L. R. A. 497, 58 Am. St.'j Rep. 170; 
Sprrrkris v. Spreckels, 158 P. 537, 172 Cal. 775; Winches¬ 
ter V. Wiurhester, 165 P. 965, 175 Cal. 391; Estate of Brix, 
186 P. 135, 181 Cal. 667; Darqie v. Patterson, lj69 P. 360, 
176 Cal. 714; Pioberts v. Wehmeyer, 218 P. 22, lOjl Cal. 601. 
Certain statutory limitations for the protection of the wife 
have, however, been placed upon his power of (|lisposal. 

Thus, by section 172 of the Civil Code, the liusband is 
expressly i)rohibited from giving away any phrt of the 
community personal property without the written consent 
of the wife. This restriction on the husban|d’s power 
39 of disposal does not, however, vest any iinterest in 
the community property in the wife. Spreckels v. 
Spreckels, 158 P. 537, 172 Cai. 775. If a gift is made by 
the husband in contravention of the statute, tlie gift is 
not a nullity. On the contrary, the property ve^ts in the 
donee, subject to a right on tlie part of the wifje to have 
one-half of the gift revoked. If, after the gift I is made, 
the wife gives her consent, the reejuirements of t|ie statute 
are fulfilled, and no further action is required to make it 
a. valid and effective gift. Spreckles v. SpreckU\s. 158 P. 
537, 172 Cal. 775; Dargie v. Patterson, 169 P. 360', 176 Cal. 
714; McDoiigald v. First Federal Trust Co., 1§9 P. 11, 
186 Cal. 243, 245. In short, a gift of community! property 
by the husband during his lifetime without the epnsent of 
his wife is not void but voidable. | 


While the wife’s interest in community property under 
the laws of California is more than an expectant jestate, it 


i 
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does not ripen into a vested estate until lier liusdaiid's 
death. Talcutt v. United States, supra; In re Brix Estate 
(California), 186 Pac. 135. In Paduveris v. Paris, (Cali¬ 
fornia), 1 Pac. (2d) 986, 988, it is said: 


That the wife may relinquish to her husband her interest 
in the community property, which is thereby converted into 
the seiiarate property of the husband, is too well settled to 
require discussion. See Sanquiuetti v. Sanguinetii, 51 (*al. 
App. .347, 196 Pac. 799, and cases there cited; Estate of 
Brix, ISl (hd. 667, 186 Pac. 13.5. 


U}K)n th(‘ death of the decedent “one-half of the com¬ 
munity property beloni»'s to the surviving*' s])ouse: the other 
half is subject to the testamentary dis})osition of the dece¬ 
dent’’ (sec. 1401, Civil Code of California, 1927, DeerinuO. 
By joininic in the conveyance in September, 1924, Mrs. Fish 
r(‘lin(piislu‘(l her ri.u’ht to r(‘ceive one-half of the community 
])ro])erty upon the death of Mr. Fish, thereby effectively 
convertini;* the community ])roperty into the separate ]>rop- 
erty of the liusband (Padiireris v. Paris, supra), who 
CO instanti made i^ifts of the same pro})erty to .Mrs. Fish 
and their children. By those ti'ifts Mrs. Fish ac(iuired an 
interest vesting- in pracscnii, instead of an intei'esi vestinic 
■in fufuro which she theretofore had. Tier consent to the 
^eifts was not tin* e(juivah*nt of a ])urchase of one-half of the 
})ro])erty, but a relin()uishment of her interest in the othei* 
half, from which ])etitioners argue that only the portion of 
the pro})erty given to the children is subject to the gift 
tax, as ])er thejr concession. If there was a ])urchase by 
Mrs. Fish, it yvas of property of the agreed value of 
$150,000 for a consideration of her future interest in that 
same property—in other words, by the transaction she re¬ 
ceived a present vested interest in lieu of an interest that 
would have vested upon the death of her husband. There 
being no evidence of the value, if any, of the consideration 
which she is alleged to have paid for the ])roperty i-eceived 
from !Mr. Fish in Se])tember, 1924, we can not determine 
what, if anything, was the consideration therefor. Fur¬ 
thermore, the decedent could have made a valid gift 


40 of community pro]3erty to his wife without her con¬ 
sent. Lagan v. Tlun'nc (Cal.), 269 Pac. 626. In the 
circumstances, we hold that the decedent made gifts on 
September 23, 1924, of ])roperty of the agreed value of 
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$300,000, and that such property is subject to the gift tax 
imposed by the Revenue Act of 1924, as amenjded by the 
Revenue Act of 1926. i 

In accordance with section 322 of the Revehue Act of 
1924, the amount of the gift tax should be credited against 
the estate tax. 

Reviewed bv the Board. 

I 

Judqmeufs ivill he entered under Rule 50. I 

i 

41 I nited States Board of Tax Appeals, \\[ashington. 

Docket Nos. 33993, 48383. 

Wkxdell W. Fish et ah. Petitioners, 


Commissioner oi^ Internal Revenue, Respondent. 

I 

Decision. I 

Pursuant to the findings of fact and opinion of |the Board 
in the above-entitled proceedings promulgated ^^arch 24, 
1933, counsel for the respondent, on April 15, 1933, filed a 
notice of final settlement showing a deficienev in Estate tax, 
as adjusted, of $8,278.42 and a deficiency in gift tax, as ad¬ 
justed, of $5,150. The notice of settlement was| set down 
foi* hearing on settlement under Rule 50 on May 2|4, 1933, at 
which time counsel for the petitioner stated that ^le liad no 
objection to tlie entry of a decision showing the deficiencies 
above referred to but called attention to the fact that un¬ 
der tlie Board's decision the amount of tlie gift tajx, if j^aid, 
should be credited against the estate tax in accordjance with 
section 322 of the Revenue Act of 1924; therefore, that the 
total deficiencies collectible from the petitioners was in no 
event in excess of $8,278.42. The ])remises considei'fed, it is— 
Ordered and decided that there is a deficiency! in estate 
tax of $8,278.42, and a deficiency in gift tax in the amount 
of $5,150, the deficiency in gift tax when, as, anil if paid, 
to be credited against the deficiency in estate tax.j 

[Seal U. S. Board of Tax Appeals.] | 

(Signed) CHARLES P. SMIT^H, 

'Memher. 

Enter: Entered ]\lay 26, 1933. | 

CPSraa. ! 
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42 [Stamp:] P^'lled Juii. 15, 1933. United States Board 

of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 33993. 


Wendell W. Fish and Neil H. ^I.ahsh, Executors of the 
Estate of H. II. Fisli, Deceased, Petitioner-, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Docket Xo. 48383. 

Wendell W. Fish et al.. Beneficiaries, Estate of II. H. 
Fish, 919 Union League Bldg., Los Angeles, California, 
Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Mniion for Bcarrjumenf and Recojisiderafion. 

Come now tlie petitioners herein and move tliat tills 
Honorable Board reconsider its decision in the above en¬ 
titled case andi grant counsel for the ])etitioners an (>])|)or- 
tunitv to reargue two of the issues here involved, in order 
that thos(‘ issues may bc' properly reconsidiuT'd by the 
P>oard. 

The two (juestions u]>on which the ])etitioners (‘urnestly 
pray reconsideration are as follows: 

(1) The decision of th(‘ Board that the d(‘(‘ds of prop- 
(Uiv bv dec('dent to his wife and children. ex(‘cut(‘d on S(‘p- 
tember 23, 1924, were transfers in contem])lation of dea.th. 

(2) The decision of the Board that the transfer to the 
decedent's wife was subject to gift tax on the ground that, 
there was no evidence of the actual value of the considera¬ 
tion for such transfer. 

43 In su])])ort of this motion the petitioners state as 

follows: 

The Board found a< a fact that for a number of vears 
])rior to his death II. II. Fish had enjoyed good health; that 
he looked after his investments: that he spent much time 
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ill Ills <>-ar(loii and went every month to attend |to his busi¬ 
ness interests in Bakersfield, California. i 

That under the finding's of fact of the Board P. H. Fish, 
on Se])tember 23, 1.924, was enjoying the good hjealth which 
ho had enjoyed for several years prior thereto, imd that he 
did not become ill until the following January, that is, Janu- 
ary, 1925, when he suffered an attack of influenza, and 
shortly thereafter a heart attack and stroke. I 

That tlierefore on the date of the execution ojf the deeds 
here in question and ])rior thereto H. H. Fish Iwas enjoy¬ 
ing good liealtli and pursuing recreational actiivities and 
IKU-sonally attending to his business affairs, j Also that 
upon tliat date and subsequent thereto he was enjoying such 
good healtli that he continued the management of his invest¬ 
ments and ])roperty and that he deposited the iiicome from 
sucli ])ro]')erty in a joint bank account with his sop. 

That tlie only finding of the Board which p’ould tend 
to show anv condition whatsoever that could ib anv wav 

• I • • 

nossiblv affect the health of Mr. Fish was the finding that 


hardening 
of common 


he had been advised by his ]')hysician that he had! 
of the arteries. It is submitted that itisamattei 
knowledge that every man who is past the scriptural period 
of life has this same condition of hardening of the arteries 
and that the fact that Mr. Fish had hardeningl of the ar¬ 
teries could not logically be used as a basis for determining 
that thes(‘ transfers were in contemplation of dciatli. Cer¬ 
tainly, in view of the other findings bv the Boarll that ^Mr. 
Fish was enjoying good health at the time of tlje tranfers 
and ])rior thereto, it fairly appears that althouglji ^fr. Fish 
might have had hardening of the arteries| neverthe- 
44 less such condition did not in any way affect his good 
health. Sur(‘ly. fi*om the Board’s own findings of 
fact, even though Mr. Fish might have had haifdening of 
the arteries such hardening was not in a seriousjform. 

The Board has held that even if a disease is pijesent in a 
sei'ious form, such fact is not enough to justify a finding 
that a transfer of property is made in contemplation of 
death. In the Ap])eal of Emily J. Pratt, 18 B. |r. A. 377, 
at page 379, the Board declared: | 

“The mere fact that disease in a more or less seijious form 
mav be present is not enough to justify a finding that a 
transfer of })i’operty is made in contemplation of peath.” 


1 
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Therefore, it seems clear from the Board’s findings of fact 
that at tlie time the transfer was made Mr. Fish was enjoy¬ 
ing good liealth, that his liealtli was not impaired, and that 
ther(‘ was nothing to sliow tliat at said time he contem]dated 
death or liad any reason to contemplate death. The record 
on ])age 28 shows that lie never spoke of sickness or death 
and that ho was always o]himistic. 

With ros])Oct to the motive for the transfer, it was shown 

bv the testimonv of ^Frs. Fish that Mr. Fish felt that the 

» • 

children were entitled to the property and that he desired 
them to use some of the money; that he established a joint 
bank account with his son. Wendell: and also the record on 
page 17 shows that the children participated in the income 
durinii* the lifetime of Mr. Fish bv receiving actual sums of 
monev. 

The ])etitioners showed by the evidence introduced that 
at the time of the transfers Mr. Fish was in good health; 
that he had no thought of death, was optimistic, and that 
his desire in making the transfers was to allow his children 
to have a poi-tion of his property and enjoy participation in 
the income therefrom. It is submitted that this evidence 


was more than sufficient to overcome the presumption con¬ 
tained in res])ondent’s deficiency letter that the transfers 
were made in contemplation of death. The burden 
45 of going forward then shifted to the respondent to 
sliow by conip(‘tent evidence that Mr. Fish was either 
in ill heath or that his motive in making tin* transfers was 
in contemplation of (h*ath. The res])ondent did not take 
U|) his hui*d(‘n; he did not offer any testimonv to ivbutt tliat 
of p(‘titioner's witncss(‘s. Accordingly, it seems clear that 
the I>oard (‘ri-ed in finding that the evidence did not over¬ 
come the ))resum])tion in the respondent's deficiency notice. 


The d(‘cision of the Board in this case is in conflict with 


nearly every one of its ])revious decisions on the (piestion 
of contem])lation of death. In its decisions, the Board a])- 
pears not only to have accepted the testimony with respect 
to the state of mind of the decedent without attempting to 
draw inferences, but has also apparently given great weight 
thereto in overcoming the statutory jiresumption. Appeal 
of Philip T. Starck, Hxecutor, :> B. T. A. 514; Estate of 
Charlotte C. Lozier. 7 B. T. A. 1050; George Snyder Crilly, 
et ah, 15 B. T. A. 389; William L. Xevin, 10 B. T. A. 15. 
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In the Appeal of Isaac Gimbel, et ah, 11 B. T, A. 214,1. c. 
231, the Board said: | 

^‘The decedent’s physician did not tell him of the nature 
of his condition any more than that his lieaH needed a 
little rest. He was never told that his condition Kvas serious. 
There is nothin^: to indicate that Gimbel had any belief 
or expectation that his death was near at haijid or might 
occur within the reasonablv near future.” I 

- I 

I 

In the later case of the Appeal of Emily J. J’ratt, et ah, 

18 B. T. A. 377,1. c. 379, the Board has said: | 

1 

”AVe must iiupiire as best wo may into the blind of the 
deceased and determine the dominating or controlling im¬ 
pulse. Here there is no doubt on this scord. Credible 
witnesses have pictured the mental iirocesses pf decedent 
that led to the transfer. The transfers were ii(<^t made in 
contemplation of death.” | 

I 

46 Again, the Board in the Appeal of Esti^te of War¬ 
ner I). Hunt, 19 B. T. A., 624,1. c. 628, 629, said: 

‘‘Furthermo]-e, he possessed a cheerful, hopeful and op¬ 
timistic dis])osition. His mental attitude wasjnot conso¬ 
nant with the idea of impending death.” | 

j 

See also Ajipeal of Georgianna ^1. Rombergei', et al., 21 
B. T. A., 193; Apiieal of R. B. White, Executor, 21 B. T. A. 
7)00; Ap|)eal of Rochestei* H. Rogers, Executor, 21 B. T. A. 
1124. ' I 

(’ompare the decision in the instant case to fhat of the 
majority of the Board in Appeal of William L. Nevin, Ex- 
ecutoi-. Instate of John Wanamaker, 16 B. T. A. l|5, affirmed 
by the Circuit Court of Appeals for the Third Circuit, in 
which the Board said: I 

I 

‘‘There is nothing in the record in this casejthat indi¬ 
cates that John Wanamaker ever contemplated dgath, using 
that phrase in the sense in which it is used in the eases cited 
above. The gift could not, therefore, have been made in 
contemplation of death.” | 

I 

It appears that the decision in the instant case is out of 
harmony with the other decisions of the Board! involving 
the issue of contemplation of death and when tlje facts in 
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the instant case are compared with those in the Wanamaker 
case cited above this decision seems especially out of har¬ 
mony with tlie previous policies of the Board. In deciding 
the case of United States vs. Wells, 282 U. S. 102 the Su¬ 
preme Court of the United States declared: 

“Yet ag-e in itself cannot be regarded as furnishing a 
decisive test, for sound healtli and purposes associated with 
life, rather tlian with death, may motivate the transfer. 
The words ‘in conteni])lation of death' mean tliat the 
thouglit of death is the im])eHine: cause of the transfer, and 
while the belief in the imminence of death mav afford con- 
vincinij: evidence, the statute is not to be limited, and its 
purpose thwarted, by a rule of construction which in place 
of contem])lation of death makes the final criterion 
47 to be an apprehension that death is ‘near at hand.’ ” 

^ * ' 4 * • # # # 


Thei'e is no (‘scape from the necessity of care- 

fullv sciaitinizinii' the circumstances of each case to detect 

• » 

the dominant motive of the donor in the liirht of his bodilv 

^ * 

and mental condition, and thus to give effect to the mani¬ 
fest purpose of the statute.’’ 


Ther(‘ is no (‘vid(*]ic(‘ in this cas(‘ to show tliat the thought 
of d(‘ath was tlu' imjx'lling cause of the ti'ansfor. On the 
other hand. th(‘ cvidi‘ncc is ch‘ar and convincing to the 
effect that Mr. Fish was in go(Kl h(‘alth at the time of the 
transfer: that lu* wa,s optimistic: and that he had no thought 
of death. For |instanc(‘ the r(‘coi-d on ])age 11 shows that in 
the niontli of (;)ci()h(‘r, l‘.)24. aftei* making these transfers, 
Mr. Fish tookja rough trip on an oil tanker: that he was 
gone three weeks: and that he ])roved himself to be a good 
sailor, des])it(‘ th(‘ very rough and hard nature of the trip. 

Also, the record shows on page* lb that at the time these 
transfers wei-Oimadc* Mr. Fish took an automobile trip with 
his family: that he did the driving all the way; and that 
he continued to drive Ins automobile after the transfers 
until he was subjected to the attack of influenza in Januarv, 
1925. 


Therefore, in the light of the foregoing, it is submitted 
that the Board should reconsider its decision with respect 
to contemplation of death in this case and that counsel 
should be afforded an opportunity to argue these points. 
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especially in the light of the Board's other decisions upon 
this very question. j 

On page 7 of its opinion the Board found that Mrs. Fish, 
on September 23, 1924, relinquislicd her interest in one- 
half of the community property and that by the transac¬ 
tions of September 23, 1924 she received a present 
48 vested interest in lieu of an interest thatj would have 
vested upon the death of her husband.! It is sub¬ 
mitted that under the decision and finding of tlie Board it¬ 
self that the relinquishment of a right, plus the| securing of 
a present vested interest in property, is a sufficiently valu¬ 
able consideration to su])})ort the ])etitioner\s jjosition that 
the transfer to Mrs. Fish was for a valuable consideration 
and therefore was not a gift subject to the gift tax. 

It is further submitted that it was not incumbent upon 
or necessary for the petitioner to prove the ijictual value 
of the right relinquished or the actual value of the right se¬ 
cured. Fertainly it is clear that a present vested interest 
is much more valuable to any individual than expectant 
interest, wliicli is to vest in the future. In tl^e Estate of 
Brix, 181 Cal. GGT, the Court declared as follows: 

“Turning now to the facts of the case, appellant claims 
ihat the only consideration received by the dbcedent for 
the transfer in question was a waiver by his wife of all her 
interest in tlu‘ cotnmunity property, and that this is not an 
ade(iuate consideration, calling our attention m this con- 
iicrtioi' to Sprcckh's \’. S])recl\h‘s, 1/2 t'a!. 77), l’)S Fac. 
537), and Dargie v. Patterson, 17() Cal. 714 (169 Pac. 360), 
and othei- earlier cases holding that the title jo the com¬ 
munity })roperty is in the husband and that the wife has, 
during cov(‘i‘ture, no more than a mei'e expectai:^cy like that 
of an h(*ir. This laile is not determinative of fhe present 
case. 117//7c ///c n'lfe has not title to the prop- 

erf If nor estate or interest therein^ yet she hds rights in 
relation thereto, the surrender of ivhich may qonstitute a 
valuahJc and, according to the circumstances (\f the case, 
an adequate consideration for the transfer.^^ (jUnderscor- 
ing supplied.) j 

i 

I 

It therefore appears that there was a valuably considera¬ 
tion involved in the transfer to Mrs. Fish an<^ the relin¬ 
quishment of her right to one-half of the commjinity prop- 
ertv. I 
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49 It is further submitted that it would be impossible 
in any case to prove the actual value of a present 
vested interest: as compared to the value of an interest which 
would vest in the future, but it is a matter of common 
knowledire that a present vested interest is of more value 
than an expectancy that may vest in the future. 

Wherefo]*e, it is prayed tliat the Board's decision in this 
cause entered on tlie ‘ibtli day of May, 1933, be vacated; 
that the o])inion of the Board rendered in this cause be re¬ 
considered: and that counsel be irranted the opportunity 
of further emphasizini*- and arguing the points hereinabove 
briefly set forth. 


(’LAUDP: I. PARKER, 
RALPH W. SMITH, 
LLEWELLYN A. LUCE, 

937 Munsey Building, 
Washington, D. C., 
(%)i(uscl for Pefifloncrs. 


bO 


Lnited States Board of Tax Appeals, Washington. 


I )ocket 


No. 3:^93. 


Wendell W. Fish and Neil H. Marsh, Executors of the 
Estate of 11. II. Fish. Deceased, Petitioner-, 

v. 

C'o.MMissioNKK OF I.VTKENAF. l\EVKNrE, Respondent. 

Dock<‘t No. 483S3. 


Wendell W. Fish el ah, Beiieliciaries, Estate of II. H. 
Fish, 919 rnion League Bldg., Los Angeles, California, 
Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 


Orflcr. 

The Board having iiromulgated its opinion in the above- 
entitled proceedings on ]^Iarch 24, 1933, the petitioners filed 
a motion for reargument and reconsideration on June 15, 
1933, and upon consideration of the motion and the grounds 
set forth in support thereof, it is 
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Orclorod that the said motion be and the san^e is hereby 
denied. | 

[seal.] (Signed) LOGAX MORpIS, 

Qliairman 

Dated Washington, D. C., dune IG, 1933. | 

I 

51 United States Board of Tax Appeals. 

I 

Docket No. 33993. 1 

Wendell W. Fish and Neil H. Marsh, Fxecutors of the 
Hstate of H. H. Fish, Deceas(‘d, Petitioner-, 

V. i ' 

Commissioner of Internal Kevente, Kosiiondent. 

Docket No. 4838>!. | 

! 

Wendell W. Fish et ah, Beneticiaries, Estatej of H. H. 
Fish, 919 Union League Bldg., Los Angeles, palifornia, 

Petitioners, | 

V. I 

Commissioner of Internal Revenue, Respondent. 


Agreennnii for Ixcrinr (tf J)rcis}o}i of fJtc UuHed States 
Board of Tax Appeals by the Court of Appeals for the 
District of Coliunbia. 

Come now the petitioners in the above entitled causes, 


by and tlirougli their connsid of record, and rt|s})ondent, 
bv and through his counsel of record, and agree as follows: 

That ])ursuant to and nndei* tin* tei*nis of Section 1002 (d) 
of the Revenue Act of 1926 it is hereby mutually agreed 
that the decision of the United States Board of] Tax Ap¬ 
peals in the above entitled causes entered on Ma^j^ 26, 1933, 
may be reviewed by the Court of Appeals for thp District 
of Columbia. i 


CLAUDE I. PARKER, i 

RALPH W. SMITH, j 

LLEWELLYN A. LUCE, j 

(U)unsel for Petitioners. 
E. BARRETT PRETTYMAN, i 
General Comisel, Bureau of Interi^l 

Revenue, Coimsel for Respondent. 
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52 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 24, 1933. 

In the Court of Appeals of the District of Columbia. 

Docket No. 33993. 

AVkndell W. Fish and Neil H. Marsh, Kxecutors of the 
Estate of H. H. Fish, Deceased, Petitioners on Review, 

V. 

Guy T. Helvering, Commissioner of Internal Revenue, Re¬ 
spondent on Review. 

Docket No. 48383. 

Wendell W. Fish et al.. Beneficiaries, Estate of H. H. 
Fish, 919 Union League Building, Los Angeles, Cali¬ 
fornia, Petitioners on Review, 

V. 

Guy T. Helvering, Commissioner of Internal Revenue, Re¬ 
spondent on Review. 

Petition for Revieiv to the Court of Appeals of the District 

of Columbia. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Comes now Wendell W. Fish and Neil H. Marsh, Ex¬ 
ecutors of the Estate of H. H. Fish, deceased, and as 
beneficiaries of Estate of H. H. Fish, by their attorneys, 
Claude I. Parker, Ralph W. Smith and Llewellyn A. Luce, 
and in support of this, their petition for the review of the 
decision of the United States Board of Tax Appeals, ren¬ 
dered on the 26th day of May, 1933, determining a defi¬ 
ciency in estate tax of $8,278.42 and a deficiency in gift tax 
in the amount of $5,150.00, resiiectfully show as follows: 

53 1. 

Jurisdiction. 

That the petitioners on review (hereinafter referred to 
as the petitioners) are the duly qualified and appointed 
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executors of the estate of 11. H. Fish, deceased, who died 
on Auiiusl 26, 1925, a resident of the County of Alameda, 
State of California. The decedent was, for a jtime long 
prior to his death, a resident of the County of | Alameda, 
State of California, and the petitioners were for a long 
time prior to August 26, 1925, and are now, rdsidents of 
the City of Los Angeles, State of California. Subsequent 
to the death of said H. H. Fish, the ])etitionersi duly filed 
an estate tax return on Form 706, and on Januaiy 9, 1927, 
dulv filed a gift tax return. Form 706-A, for the year 1924, 
with the Collector of Internal Revenue for the Sixth Dis¬ 
trict of California. | 

The respondent on review (hereinafter referred to as 
the Commissioner) is the duly appointed, qualified and act¬ 
ing Commissioner of Internal Revenue of tile United 
States, holding his office by virtue of the laws of the United 
States. [ 

On August 19, 1933, the petitioners and thej Commis¬ 
sioner, pursuant to and undei- the terms of Section 1002 
(d) of the Revenue Act of 1926, entered into an agreement 
providing that the decision of the United States | Board of 
Tax Ap])eals entered lierein on May 26, 1933, be| reviewed 
by this Court. The original of said agreementJ together 
with two duplicate co])ies thereof, was filed with tfie United 
States Board of Tax A})])eals on August 19, 1$33. 


II. 


Nature of Controversy. l 

* j 

The questions before the United States Boar^ of Tax 
Appeals iq)on whicli the ])etition(M*- seeks* review by this 

Court are as follows: I 

! 

54 1. AVhether certain conveyances of realjproperty 

situated in Kern County, California, maqe by de¬ 
cedent to his wife and children on September 23, 1924, con¬ 
stituted transfers in contemplation of death, withiiji the pur¬ 
view of Section .302 (c) of the Revenue Act of 1924? 

2. Wliether the conveyance of real property byi decedent 
to his wife on September 23, 1924, was a transfer for an 
adequate and valuable consideration or a gift subject to 
the gift tax imposed by Sections 319, 320 and 3^2 of the 
Revenue Act of 1924, as amended by tlie Revende Act of 
1926? * I 
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On September 23, 1924, the decedent, with the consent 
of his wife who joined therein, executed certain deeds to 
community r(‘al (‘state located in Kern (^ounty, California, 
of the a.ureed value of $300,000.00. The deeds were full 
grant deeds and transferred to Bella L. Fish, decedent’s 
wife, an undivided one-half interest in the property. Simi¬ 
lar deeds were executed, transferring to decedent’s six 
children the r(‘inaining one-half interest in the ])roperty. 

The decedent (TuhI on August 20, 1925. Thereafter, the 
petitioners duly tiled an estate tax return which showed a 
tax liability of $2,294.25. In auditing said estate tax re¬ 
turn, the Commissioner increased the gross estate, subject 
to estate tax. The Commissioner included in said gross 
estate of the decedent the widow’s one-half interest in all 
community proi)erty as ])art of the estate and also included 
as part of the decedent’s gross estate, the property trans- 
feri’od bv the decedent to his wife and children on Septeni- 
1)(.^- 23, 1924. 

55 The petitioners, on January 9, 1927, also hied a 
gift tax return. Form 706-A in behalf of the decedent 
for the calendar year 1924. This return showed gifts made 
in said year in fhe amount of $170,000.00. From this total 
was deducted $85,000.00 i*epresenting community exemption 
to the widow. 

In the audit I of the gift tax return the Commissioner 
added to the gifts as reported, a sum representing the 
value of the real estate transferred to the decedent’s wife 
on September 23, 1924, and disallowed the one-half com¬ 
munity exemption to the widow. 

The Commissioner mailed to petitioners notices of defi¬ 
ciencies in estate tax and gift tax, determining a deficiency 
of $14,120.97 in estate tax and $6,335.00 in gift tax. 

The petitioners a])])ealed to the United States Board of 
Tax Appeals, the (’ommissioner filed his answers, and the 
matters came on for hearing before said Board in due 
course, the petitioners' a])i)eals from the deficiencies ])ro- 
posed in estate tax and gift tax being consolidated for 
hearing and decision. 

At the hearing before the United States Board of Tax 
Appeals, it was admitted by the Commissioner that the 
transfers of the real estate were made by the decedent to 
his wife and children on September 23, 1924, and it was 
agreed that the total value of said real estate on Septem¬ 
ber 23, 1924, was $300,000.00. 
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On March 24, 1933, the Board of Tax Appealjs promul- 
i»atod it.<; “Findings of Fact” and “Opinion”; U])held the 
det(M-inination of the Commissioner; and decide^ that the 
conveyances by the decedent to his wife and chiljlren were 
made in contem])lation of death and also that the transfer 
by petitioner to his wife was su])ject to gift! tax. 

;■)() Thereafter, on May 26, 1933, the Unitjed States 
Board of Tax Appeals entered its decision in these 
])roceedings, ordering and deciding that there wjas a deti- 
ciencv in estate tax of $8,278.42 and a deficiency in gift tax 
in the amount of $5,150.00, the deficiency in gift tax, when, 
as, and it* ])aid, to be (*redited against the deficieiicv in es- 
tate tax. I 

I 

On June 15, 1933, the petitioners filed a motion for re¬ 
argument and reconsideration. On June 16, 11933, the 
United States Board of Tax Appeals denied salid motion 
for reargument and reconsideration. I 

The i)etitionei‘s being aggrieved by the said decision and 
final order of said United States Board of Ta^ Appeals 
desire a review thereof in accordance with the provisions 
of the Revenue Acts of 1926, 1928 and 1932 by ^he Court 
of A])])eals of the District of Columbia. 


III. 


Assignments of Error. 

The petitioiuM-s say that in the rc'cord and pr^)ceedings 
before the United States Boai'd of Tax Appeals ^nd in the 
findings of fact, opinion, and decision i-endered abd entered 
by said Board manifest error occurred and intervened to 
the i)rejudice of the petitioners and tlie petitioners assign 
the following errors, and each of them, which, thev aver, 
occurred in the i*ecord, i)roceedings, opinion, and decision 
and ui)on which they rely to reverse the said opinion and 
decision so rendered and entered bv the United States 

4' I 

Board of Tax Appeals. j 

1. The United States Board of Tax Appeals! erred in 
finding, holding and deciding that the transifers made 
57 by the decedent to his wife and children oiji Septem¬ 
ber 23, 1924, were made in contemplation iof death. 


4~6138a 
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2. Said finding tliat said transfers were made in conteni- 
]>Iati()u of death was unsup])orted by any evidence in the 
record of the proceedings before the Board. 

o. The United States Board of Tax Appeals erred in 
finding and holding that said transfers were made in con- 
templation of death when there was no evidence of record 
to sustain such a finding and holding that said transf<‘rs 
were made in contemplation of death. 

4. The United States Board of Tax Appeals erred in 
that its o})inion and decision tliat said transfers were made 
in contemplation of death is contrary to and nnsn])ported 
bv its lindings of fact. 

5. The United States Board of Tax Appeals erred in 
that its conclusion of law that said transfers were made 
in contem])lation of death is not supported by its findings 
of fact. 

b. The United States Board of Tax Api)eals erred bv 
reaching an erroneous conclusion of law on the findings of 
fact as made by said Board. 

7. The United States Board of Tax Appeals erred by 
failing to hold that said transfers wei'e not made in con¬ 
templation of death. 

S. The United States Board of Tax Appeals eri-ed in 
finding and holding that tli(‘ transfer made bv the decedent 
to his wife on Septembei' 22, 1924, was subject to gift tax. 

9. The United States Board of Tax A^ipeals erred in find¬ 
ing and holding that there was no evidence of the value of 
the consideration ])assing from Bella L. Fish to the de¬ 
cedent for the property received from the decedent by 
Bella L. Fish during the month of September, 1924. 
7)8 10. The Ignited States Board of Tax Appeals 

erred in finding that it could not determine the con¬ 
sideration for the transfer of the real property from the 
decedent to his wife on Seth ember 23, 1924. 

11. The United States Board of Tax Appeals en-ed in 
that its finding and decision that there was no considera¬ 
tion for the ti-ansfei- of said real pi’operty from the dece¬ 
dent to his wife was unsup])orted by and contrary to the 
evidence of record before the United States Board of Tax 
Apt^eals. 

12. The United States Board of Tax Appeals erred in 
failing to hold and find that the transfer by the decedent to 
his wife in September, 1924, was not subject to gift tax. 
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13. The United States Board of Tax Appeals erred in 

finding* and ordc*ring- that there was a deficiency in estate 
tax in the amount of $8,278.42. | 

14. The United States Board of Tax Appeal^ erred in 

findin<>- and ordering- that tliere was a deficiency pi j>’ift tax 
for the year 1924 in the amount of $5,150.00. | 

15. The United States Board of Tax A])peaU erred in 
not redetermininii* tlie proj)Osed delicienoy in estate tax in 
I'avor of the ])etitioners and aii'ainst the Commissioner. 

16. The United States Board of Tax Appeals erred in 
not redetermining* the ])roposed deficiency in gift tax for 
the year 1924 in favor of the ])etitioners and aj^ainst the 
Commissioner. 

Wherefore, the petitioners jiray that the decision of the 
United States Board of Tax Appeals entered herein against 
them he reversed hy the Court of Ap])eals of thi' District 
of Columbia and that a transcript of the recortl he pre¬ 
pared in accordance with the law and with! the rules 

59 of said Court and transmitted to the clerik of said 
Court for filing, and that appropriate actioil he taken 

to the end that the errors connilained of mav lieireviewed 

* *■ I 

and corrected hy said Court. i 

CLAUDE 1. PARKER, | 

RALPH W. SMITH, | 
LLEWELLYN A. LUCEi 
937 yinnsey 

WashingtoHy 1^. C., 
Attorneys for Petitioners on Review. 

60 City of Washington, 

District of Columbia, ss: 

Llewellvn A. Luce, being dulv sworn, savs that he is one 
of the attorneys for the petitioners on review ana as such 
is duly authorized to verify the petition for review by the 
Court of Appeals of the District of Columbia o|:‘ the de¬ 
cision in the above-entitled cause; that he has read the said 
petition and is familiar with the statements thej-ein con¬ 
tained and that the facts therein stated are true, expept such 
facts as may be stated upon information and belief, and 
those facts he believes to be true. | 

LLEWELLYN A. ^UCE. 
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Sub.scribed and sworn to before me this 23 dav of AimTist, 
1933. 

(S.) FLORENCE M. STEPHENSON, 

Notary Public in and for 
the District of Columbia. 

61 [Stamp:] Filed Aug. 24, 1933. United States Board 

of Tax Appeals. 

In the Cour;t of A])peals of the District of Columbia. 

Docket No. 33993. 

Wendell W. Fish and Neil II. Marsh. Executors of the 
Estate of H. II. Fish. Deceased, Petitioners on Review, 

V. 

Orv T. Helvering, Commissioner of Internal Revenue, 

Re.spondent on Review. 

Docket No. 483S3. 

Wendell W. Fish et al.. Beneficiaries, Estate of H. H. 
Fish. 919 Uiiion League Building, Los Angeles, Cali¬ 
fornia, Petitioners on Review, 

V. 

Orv T. Helvering, (Commissioner of Internal Revenue, 

Respondent on Review. 

Notice of Filiny Petition for Pevieir. 

To E. Barrett Prettvman, Ceneral Counsel, 

•0 7 

Bureau of Internal Revenue, Washington, I). ('.. 
Attorney for Respondent on Review. 

Notice is hereby given you that Wendell W. Fish and 
Neil H. Marsli, Executors of the Estate of H. H. Fish, de¬ 
ceased, petitionei-s on revii'w in the above-entitled ])roceed- 
ings, did on the 24th dav of August, 1933, file with the (’lerk 
of the United States Board of Tax A])peals, Washington, 
D. C., petition for review to the C^ourt of Appeals of the 
District of Columbia, copy of which petition for review as 
tiled is herewith served ut^on vou. 

(M.AUDE I. PARKER, 
i RALPH W. SMITPI, 

LLEWELLYN A. LUCE, 
Attorneys for Petitioners on Pei'ieu'. 
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Service of a copy of the foregoing is hereb^ acknowl¬ 
edged this 24th dav of August, 1933. | 

'E. BARRETT PRETTYMAN, 

General Counsel^ 
Bureau of Internal Re\^enue, 
Attorney for Respondent. 

62 [Stamp:] Lodged Dec. 20, 1933. United States 

Board of Tax Appeals. 

I 

I Stain]) :J Filed Dee. 22, 1933. United States Bohrd of Tax 

Ai)])eals. I 

Til the Uoiirt of A])peals of the District of Cojumbia. 

j 

Docket No. 33993. I 

I 

I 

i 

Wendell W. Fish and Neil H. M.\RSii, Executors of the 
Estate of II. IT. Fish, Deceased, Petitioners on jPeview, 


V. 

(ri*v T. Helveki.ni;, Commissioner of Internal Revenue, 

Respondent on Review. j 

I 

Docket No. 48383. I 

i 

I 

Wendell W. Fish et al.. Beneficiaries, Estate jof H. H. 
Fish, 919 Union I^eague Building, Los Angejes, Cali¬ 
fornia, Petitioners on Review, j 


v. 


CiUY T. Helveihnc;, Commissioner of Internal R(‘vcnue, 

Respondent on Review. | 

i 

• Statement of Evidence. | 

The above-entitled cause came on for hearing before the 
United States Board of Tax Appeals, the Hon. C. |P. Smith 
presiding, on June 9, 1932, the petitioners beii^g repre¬ 
sented by Claude I. Parker, Esij. and Ralph W. Smith, Esq., 
and the respondent being represented by R. W.j Wilson, 
Esq. Whereupon the following proceedings took j^lace and 

testimonv was heard bv the said member of thb United 

* * 


States Board of Tax Apjieals. All of the evidence intro¬ 
duced by the parties to the above-entitled cause which is 
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material to the determination of the assijjnment of errors 
set out l)y tile jietitioners in their petition for review by this 
Court of the decision of the Board of Tax Appeals is set 
out herein in narrative form. 

().’> Before any testimony was jiresented by either 

jiarty, it was aiireed between counsel for the respec¬ 
tive ])arties that certain real property located in Kern 
County, California, which was transferred by the decedent, 
H. H. Fish, to his wife and children on September 2.3, 1924, 
had a valiu' as of that date of $.300,000.00; and also that 
the said r(‘al jirojierty had a value of $.300,000.00 on Au.irust 
26, 1925, the date of the d(‘ath of said decedent. Counsel 
for the p(‘titionei* ask(Ml leave to file with the Board amend¬ 
ments to the petitions filed both in Docket Xo. .3.399.3 and 
Docket Xo. 4S.38.‘k Pin-mission to amend was e:ranted bv 
the ])residimi- membei' of the Board, the amendments to the 
two })(‘titioiis win-e fil(*d with the Board and counsel for the 
res])ondi‘nt amendi‘d tin* answers orii»-inally filed by re¬ 
spondent to diMiy any additional facts set up in the amended 
l^etitions and also any alleg-ations of error contained 
therein. 

Mr. Neil H. Marsh was then called as a witni*ss on behalf 
of the petitioners and after beinQ- first duly sworn, ti'stifiod 
as follows: 

.Mv nam(‘ is i.Veil H. Marsh and I reside in Los Amreles. 
1 am an em])loyc(‘ of tin* Oenei-al Petroleum Corpoi-ation, 
and Mr. 11. 11. Kish was mv father-in-law. Mr. IT. IT. Fish 
died on Au^itist 26. 192.’). a resident of the Stati' of Califor¬ 
nia and his estate was duly administered in tla* State of 
California. Mr. \Vend(‘ll Fish and I were tlu* (‘xeciitors of 
the estate. 

Durinii- his lifi* Mr. Fish made transfers of ciu-tain ]-(‘al 
])ro])erty. On Se})teml)er 2.3, 1924 he deeded certain real 
})roperty to his wife and six children. Tie deeded an un¬ 
divided one-half interest in said real ])roperty to his wife, 
Mrs. Bella L. Fish, and the other one-half interest 
64 in said pro])erty was deeded to his six children in 
equal shares. 

There was then introduced in evidence, without objection, 
as Petitioners' Exhibits 1. 2, 3 and 4, exact copies of the 
deeds by which the decedent, H. H. Fish, transferred the 
said real ])roperty to his wife, Bella L. Fish, on September 
23. 1924. There was also introduced in evidence, without 
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objection, as Petitioners’ Exhibit Xo. 5, the original deed 
from H. H. Fish to Bella L. Fish, his wife, td Edith H. 
Marsh, by which the decedent, H. H. Fish, transferred to 
liis daiiiilitor, Edith H. ^farsli, an undivided one-twelfth in¬ 
terest in one of the pieces of real property described in Pe¬ 
titioners’ Exhibits 1 to 4, inclusive. Copies of Exhibits 1, 
2, 2, 4 and 5 are attached hereto and made a p^rt of this 
statennmt of evidence. | 

Tt was tlien stipulated by and between counj^el for the 
i-espective ])ai‘ties that deeds similar to Petitioners’ Ex¬ 
hibit Xo. ;■) were made on September 23, 1924 Ox the de¬ 
cedent, 11. II. P^isli, transferring- to the decedent’s! other five 
children a like interest to that transferred to Mrs. Marsh, 

I 

his daughter. 

Witness then further testified as follow’s: ! 

The names of the decedent’s six children are ds follows: 
Wendell W. Fish, Stella W. Fish, Ed. J. Fish, George A. 
Fish, ^[argaret Fish and Edith H. ^Farsh. EdithiH. Marsh 
is mv wife. Each of the six children received a ode-twelfth 

• I 

int(‘rest in the ]')ro]')erty. j 

The deeds were not recorded at the time they \yere made 
by XFr. I-^'ish—they were sent for recording a dijiy or two 
prior to tli(‘ date of Mr. Fish's death. When M^. Fish be¬ 
came seriously ill. Mrs. Fish recalled that there yere some 
])a])ers in the saf(‘ and that if anything should happen to 
Mv. Fish they should be recorded while ly was still 
bb living. Sh(‘ went to the safe, got the papers and T 
sent them to Bakersfield for recordation. | 

On Se])tenib(M- 23. 1924, at the time the deeds were made, 
Mr. Fish was in his usual good health. In Octcbei*, 1924 
he took a tri]) on an oil tanker to Seattle with my wife and 
myself. We were gone three weeks. It was a \jery, very 
rough tri]): he ]')i-oved a good sailor though. He did not 

miss anv of his meals on the trip. There hadj been no 
* . * ' 
change in his health prior to that time. | 


Bella L. Fish was then call(‘d as a witness on belijalf of the 
|)etitioners. and having been first duly sworn, te|stified as 

follows: I 

My name is Bella L. Fish and I was the wife |of H. H. 
Fish, deceased. T recall that in September, 1924,j my hus¬ 
band made transfers of ])ro])erty which he had be^n talking 
about for some time and desired to make the transfers. The 
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property transferred was Kern County property only. 

At the tiineiof our marriage Mr. Fish and I had no prop¬ 
erty to speak of. During (>ur marriage Mr. Fish did not 
receive any jn’operty hy gift, descent or device. The prop¬ 
erty transferred was purely community property. I joined 
in all the deeds and 1 signed the deeds. We took the deeds 
home. 

I received a deed for my half of the property and took 
half of tlie ])ro])erty under that deed. I signed with Mr. 
Fisli for the half to th(‘ eliildren. lie wanted to give the 
children a lialf, and of course, I was willing. T took my 
half. The (le(‘ds w(*re all made at the same time and T 
signed them all at the same time. Thev were signed bv Mr. 
Fish at the same time and notarized in a lawver’s office at 
Berkeley. 1 took tlu* deeds home and in a cou})le of days 
Mr. Fish and 1 ])ut them in a safe de])osit box in the Ameri¬ 
can Trgsi in Berkeley. ^My children had a joint box. 
66 Mr. Fish had a kev to the box and later Miss Stella 
Fish had a key to the box. It was a joint box. 

I\Ir. Fish was v(*i-v well, we took automobile tri]')s. At 
about this time w(‘ to(dv an automobile tri]) to Los Angeles 
and he did th(\di-iving all the wav. This was thi*ee months 
after S(*ptend)er. W(* wcu’e down in Los Angeles in Deccan- 
ber and daimai'v. I aceept(*d the gift and tlu‘ de(‘d. 


Upon ero>s-cxaiiiination the witness ti‘stitied: 

In answer to specitic (juestions by counsel for the (lovern 
meiit she stated: 


Q. It was M!'. Fish's d(‘sire, was it, to have* his children 
hav(‘ tlu‘ piec(‘s of pi’op(‘rty wljich you and In* tlum owned? 
A. Y(‘s, h(‘ expi*es>ed that. 

Q. Why did he want tlunn to have it ? .V. Well, W(‘ n«‘ver, 

of course, doubted that they would ])articipate at any time. 

Q. During his life* time ? A. Yes, which they did, in sums 
of monev. 

Q. But not as to the realty? A. Well, of course*, no divi¬ 
sion. 


Q. Well, do von r(‘c;ill hearing vour husband sav at that 
time anything about making ditfei'ent deeds to the children 
to be recorded at that time, so they could have the property 
in their names and have the enjoyment of it at that time? 
A. I don't think I (piite understand you. Do you mean it 
was talked over? 
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Q. Do you recall when these deeds "Ivere drawn 
and signed? A. Yes, I was present. j 
Q. They were not recorded at that time? A. No, they 
were not. ! 

Q. Do you recall hearing your husband say cjnything, or 
did you and he discuss at that time any reason why they 
should not be recorded and the pro])erties and its manage¬ 
ment turned over to the children? A. I thiiik it was a 
matter of pride with Mr. Fish; he was quite a jwell known 
man; he was mayor of Bakersfield for eight y^ars, and I 

su])])()se he had a feeling- I 

Q. (Interrupting:) Do you mean by that th^t x^erhaps 
he was not desirous of having the matter of public record 
that he had conveyed his property ? A. Yes, hp said that 

he wanted the children to have this division. i 

1 

i}. Did you and he then witliin a day or twoi after that 
take the deeds to the safety deposit box and deposit them 
in there, and both of you had access to that Ijox at that 
time? A. Alwavs. i 

Q. But the children did not? A. The one hiad; she is 
present right now. | 

Q. Do you know wliether oi* not she had acciess, had a 
key to the safety deposit l)ox between that date and the 
(late voui* husband died? A. Yes, she had consllantlv. 

(,). But the deeds were never out of the box ipitil a day 
or two before voui* husband died? A. Yes, I \vould sav 
two or three da vs. ! 

• ^ I 

Q. Now, at whose suggestion, if you remembjer, was it 
tliat the deeds were taken from the box andirecorded? 

i 

6S A. Why, 1 tliink it was my own suggestion. 

(j). And what prom})ted that suggestion!; why did 
vou decide on it at that time to liave them recoWed? A. 

• I 

Well, ])robably knew of the law and knew that >ve had to 
i-ecord them; we could have recorded them befojre, but as 
I say, 1 had great regard for ^Ir. Fish and I feltj I wanted 
to carrv his wishes out, and his wish was—I did not want 
to do anvthing that would disturb things—that lie did not 

* I 

want it done. i 

Witness then further testified as follows: j 

The transfers which I have been asked about wiere made 
about a year prior to my husband’s death. At thle time of 
his death Mi*. P^ish was 77 years old. He was bo^n on De¬ 
cember 16, 1847. He was a retired capitalist. iHe went 
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into the census as a gardener: as long as he got around he 
worked in tlic garden; he was a gardener. Dr. Clark Ver¬ 
non w'as our family Doctor. \Ve had him occasionally to 

•> * 

call on Mr. Fish. 

Counsel tor respoiuhuil then offered in eyidence a copy 
of the death certificate signed by Dr. Clark Vernon and 
by the witness, Bella L. Fish, as containing the data with 
regard to tiie pliysical condition of the decedent for a pe¬ 
riod of some years prior to his death, and the cause of his 
death. The introduction ot* tlie certiticate was obiected to 
by counsel for the ])etitioners, not on the ground that the 
paper offei*ed was a co])y but on the ground that it was 
incomj)etent, irr(‘Ievant and innnaterial, and not the best 
eyidence. The objection was sustained by the member of 
the Board on the ground that tlie exhibit was immaterial. 

Counsel for respondent duly noted an exce])tion. 

(it) The witness then further testified: 


.My husl)and retir(‘d fi-oni active business in 1907: as 
far as actual work was concerned, lie went each month 
attending to his linsiness in Bakerstield: the operations 
where he worked himself were sold. He was retired in 
1924. He was not working but he attended to his own busi- 
nes.*^—he had no agents. Bv attending to liis own business 
I mean he was, in the office* each month. He more or less 
overlooked his ,bu>iiu*ss. At th:U time he was not making 
any new investments or beginning any new enter]>rises, and 


he had not bee*!! for some time. 

Mv husband idie*el in 192."). He* was not taken sick until 
Januarv, 1925, anel elie‘d in that vear. He* seemed to haye 
the Flu anel late*!" lit* bael a lie*arl attack anel then later 
a stroke. He had the* Flu first and got up and insisted 
on getting around, though he was ill, and he iirobably had 
the heart attack te*n days aftei* he hael the Flu. This was 
the eai’ly jiart of 1925. The* Docteir hael told him that he 
had hai'deningie)f tlie ai-tei’ies, but he was never sick and 
never in bed. 1 do not know when he founel out he had 
trouble with his he*art. He elid not ])ay any attention to 
sickness. The Doctoi- told him ho had hardening of the 
arteries, but to him it meant nothing because he was a man 
that was so well otherwise because I suppose a lot of old 
people did have it. T do not i*omembe!- about the time when 
my husband first found out about the hardening of his 
arteries. It was before 1924. Mr. Fish was a man of very 
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tew words. The cause of his death was given by the Doctor 
as Flu. He had first the Flu and then he had" ^ heart at¬ 
tack and then a stroke. I could not tell when l^e had the 
stroke because he had three before he passed c|way. He 
never did driving after that first stroke. ! 

j 

70 Upon redirect examination the witness testified as 

follows: I 

Mr. Fish was always working in the garden. I Mr. Fish 
and I had a safety dejmsit bank account and a sayings bank 
account in our joint names. | 

Upon recross-examination the witness testifiec^: 

Along in 1920 ^Ir. Fish gave his occupation to the Census 
as a gardener. i 

Upon redirect examination the witness testifieci: 

Mr. p^ish did not change his habits about gardening from 
1920 until the end of the year 1924. He neverj spoke of 

sickness or death. He was always o])timistic. | 

1 

Upon recross-exaniination the witness testified!: 

With respect to the (piestion of his gardening jactivities 
up to 1924, Mr. P^ish at one time had a bountiful garden but 
latei* it was confined more or less to weeds and flowers. 
During the yeai* 1924, the year Ixdore his death, he put in 
I lie mornings in the garihm and part of the afternobns. The 
day he complained Ik* had been all that mornihg in the 
garden: in the afternoon we went to the matinee, i 

In res])onse to questioning from the presiding! member, 
the witness testified as follows: | 

I 

I 

Tin* Member: Did vour husband in 1924 state the reason 

• I 

whv he was executing these deeds? I 

* ' . ' 

A. Well, he felt that the children were entilled| to them. 

Q. M^ould not they get it eventually in the case of his 
death, anyway? A. Well, 1 suppose they would. Hie wanted 
them to be using some of the money; and with inyj own son 
Wendell, had a joint account, a checking account. 

71 Q. So you, however, did not enjoy this property 
immediately upon the execution of the deeds, or the 

children did not, did they? A. They did not have|it either. 

Q. What interest did they have in the property at all 
before the recordation of the deeds was the fact that your 
husband had executed these deeds communicated to the 
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children? A. Thev all knew and handled them; vou mean 
that they were co.e:nizant of it, you mean that ? 

Q. Yes. A. The children all knew about it and talked 
about it and .Mrs. Marsh had handled the deeds when he 
brouerht them over. 

Q. Did your husband make a will? A. He did. 


The Member: That is all. 

Mr. Smith: Tlu* will was made in 1021, was not it? 

A. I couldirt say as to tli(‘ year, but we went East; Mr. 
Fish and I went East the year before he made it, possibly 
three months, ibut I could not say: the hardeniiiir of the 
arteries had much to do with it. We went East three 
months the vear before. 


Edith H. Marsh was iIkmi eall(‘(l as a witness on behalf 
of the petitioners and havini»- been tirst duly sworn testi¬ 
fied as follows: 


Mv name is Mrs. Edith II. Marsh. I am the dauii:hter of 
Mr. and Mrs. 11. H. Fish. I know about the deeds. T was 
at home when thev brought them and I have been familiar 
with them. .My hom(‘ was at 2MO0 Hilleiias Avenue, Berke¬ 
ley, (’alifornia. .My father wanted us to have the property, 
and show(‘d me. explaimnl it all to me, he went over it all. 
He went over tin* (1 (h‘(1s, we W(‘nt throuiih them, handled 
them and discuss(‘d them. The (KhmIs wert* executed at 
that time, my mothei* and fatluu* sin'ued them. He 
72 said he was uoim:’ to k(‘e)) the deeds a couple of days 
and wanliMl us to have* llu‘ ])i-o])erty while he was 
liviui;'. I accepli'd the deed> and then the deeds W(‘r(‘ taken 
down and }>ut in tin* >afety (h‘})osit bo.x. Xothine.' was said 
about recordinu- them at that time. He thouii-ht to record 
them later. He was in I->akers{ield and looked up to so 
much, why he didn't want them iT'coixled at that time. At 
that time my father was in i^ood healih. There had been 
no chan.ires in his lK‘alth for some time before then. He 
took a trip with Mr. .Marsh and mys(*lf on a boat. We went 
to Seattle. It was a tanker. I s])ent most of the time in 
bed durini*- the trij). .My father didn't miss a meal and 
didn’t disturb us any. He did not smoke so much on the 
boat, it being an oil tanker but wheii lie got off the boat he 
did. The boat was an oil tanker. 
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On cross-examination the witness testified al follows: 

The tri}) was made about the first of October, 1^24. 

Stella F. Anderson was ilicn calhMi as a witness Tor ])eti- 
tioners, and bein<>‘ first dulv sworn testified as foliows: 

My name is Anderson. I was formerly StelUi F. Fish. 
1 am one of the children of Mr. and ^li’s. li. H. Fijsh. I was 
one of tlie gT*antees involved in the deeds. 1 sawjthe deeds 
many times before they were recorded because pL went to 
the box. 1 had access to the safety deposit box; ihy mother 
also had access to the safety deposit box. We w^mt to the 
box witliout my fathei* many times. I saw the de^ds in the 
box. 1 saw tile deeds in the box before they werc^ recorded 
and also at home. We saw them about the middle of Sep¬ 
tember, 1924. My father told her lu‘ was going- to|make the 
g-ift to us and he wanted it that way. He dldnT give 
any reason for it except that he wanted tlnji children 
to enjoy the pro])erty, that we were all giiowing up 
and getting older. 1 accei)ted the ])ro])erty. There was no 
change in mv fathei-'s health at tlu* tinu' the gifi was de- 
live red to me. I 

i 

Wendell W. Fish was tlien ('all(‘(l as a witn(*ss on behalf 
of the petitioners and having been first duly swoi'h, testified 
as follows: 

1 am Wendell W. P^'isli and was also one of the Igrantees. 
I am one of the children of .Mr. and .Mrs. H. H. Fish. My 
father told me he was going to divide up the property so 
that the children could have their share. That was before 
the deeds were made. I had a bank account with liiy father 
at Bakersfield. The income from the property ^Wnt into 
that account. Both my fathei* and I checked onl^ this ac¬ 
count. My fath(M- di-(*w most of the checks on thi$ account 
for mv bi‘oth(‘rs and sistei's. I know the checks were drawn 
on the account becaus(‘ I received part ot them. 1 received 
part of the money that went into that account. I was not in 
Berkelev at the limes the deeds were* made. I was in Los 
Angeles. After the decnls were made my father told me 
that he had mad(‘ them. 1 think he told me that in De¬ 
cember. That was the tii*st time I had seen them, ^e drove 
his automobile from Los .\ngeles to Berkeley and| brought 
mv mother with him. That is a distance^ of over fpur hun¬ 
dred miles. He told me at that time that he had ipade the 
deeds. There was no change in his health at that time. 
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Upon cross-examination he testified as follows: 

The income from the properties covered by the deeds was 
put into a joint account of my father and myself in 

74 Bakersfield. He did most of the collecting- of rentals 
and other income from the jiroperties. I did once in 

a while. We both made collections at different times and 
they were de])Osited in this account. This account was 
used bv mv father at Berkelev. Thev lived in Berkelev; 
they were ])ut in the bank at Berkeley, and we paid the ex¬ 
penses of the bills out of this account at Bakersfield. My 
father would take sums from this account and redeposit 
them in the bank at Berkeley, that account was held jointly 
with mv mother, tliat is, the Berkelev account. Mv father 

and I had an account in Bakersfield and mv mother and 

* 

father had one in Berkelev. When the monev that was de- 
posited first in the Bakersfield bank and then redeposited 
bv mv father in the Berkelev bank, he would at different 
times g-ive us money, $2,000 we will say, at a time. I doirt 
know whether that was irrespective of our ownership in 
these lands. I don’t know what his thought was about that. 

Upon redirect examination the witness testified: 

All the pro])erties in the deeds were ])roducing income. 
The income froip the proiierties went into a joint bank ac¬ 
count of myself and father at Bakersfield, where the prop¬ 
erty was situated. My father redeposited that money, some 
of that monev, in the Berkelev bank. 

ft ft 

Counsel for the res])ondont then stated for the record: 
The gift taxes paid constitute a proper credit to be ap¬ 
plied against the estate taxes which might be found due 
from the petitioners. 

75 The foregoing evidence is all of the material evi¬ 
dence adduced at the hearing before the United 

States Board of Tax Appeals. 

! CLAUDE I. PARKER, 

RALPH W. SMITH, 
LLEWELLYN A. LUCE, 

937 Mvnseif Building, 
Washington, D. C., 
Counsel for Petitioners on Review, 

Approved: 

E. BARRETT PRETTYMAN, 

General Counsel, Bureau of Internal Revenue. 
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The foreg’oiiiji: is all of the material evidence adduced at 
the hearing and in order that the same mav be breserved 
and made a part of the record, this statement of evidence 
is dulv api)roved and settled this 22nd dav of December, 
1933. * ‘ I 

(S.) CHARLP]S P. SMitH, 

ALS., j 

Member, United States Board of Tax A^ppeals. 

! 

76 [Stamp:] U. S. Board of Tax Appeals^, Div. 5, 
Docket 33993. Admitted in evidence Juni 9, 1932. 

Petitioner's P]xhibit 1. ^ 

Mrs. F.—Deeds. ! 

1 

! 

Deed of Gift. j 

I 

! 

'riiis Indenture, Made this 23rd day of September in the 
year ot Our Lord. One Thousand Nine Hunclred and 
Twenty-four betwe^en II. H. Phsh, the ])arty of the nrst part, 
and Bella L. Fish, his wife, the i)ai*ty of the secon^ part, 

AVitnesseth, that th(‘ said party of the first ])art|, for and 
in consideration of the love and affection whichithe said 
])arty of the lirsi part has and bears unto the saidjparty of 
the second ])art, as also foi- the better maintenaiice, sup- 
])ort, ])rotection and livelihood of the said party o^ the sec¬ 
ond })art, do(‘s by these pi’esents give, grant, alienjand con- 
tiimi unto the said party of the second part, and to her heirs 
and assigns forever, an undivided one-fourth inj:erest in 
and to all those certain lots, pieces oi- parcels of l4nd, situ¬ 
ate, lying and being in th(‘ City of Bakersfield, Cpunty of 
Kern, State of California, and bounded and particularly 
described as follows, to-wit: | 

The northerly fifty-six feet (.36 ft.) of Lots Onel (1) and 
Two (2) in Block Two Hundred forty-five (245) as shown 
on the official nut]) of the City of Bakersfield filejd in the 
office of the County Recorder of Kern County, California, 
on the 25th day of Xovember, 1898. I 

I 

I 

Together with all and singular the tenements, heredita- 
nients and appurtenances thereunto belonging, or in any¬ 
wise apt^ertaining, and the reversion and reversions, re¬ 
mainder and remainders, rents, issues and profits | thereof. 

To have and to hold, all and singular the aboye men- 
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tioned and described premises, together with the appur¬ 
tenances unto the said ])arty of the second ])art, lier heirs 
and assigns forever. 

That Bella L. Fish, the wife of said grantor, hereby con¬ 
sents to the above deed and joins in the execution thereof. 

In witness whereof, the said party of the first part has 
hereunto set his hand and seal the dav and vear first above 
written. 

[seal.] H. H. fish. 

: BELLA L. FISH. 

Signed, Sealed and Delivered in the Presence of 
LOIS 1.. IIFTCHISOX. 


State of California, 

Coioiiif of Alamcfla, ; 

On this 23rd day of Se])tember, A. D. One Thousand Nine 
Hundred and Twenty-four, before me, Lois 'L. Hutchison, 
a Xotarv Public, in and for the Countv of Alameda, State 
of California, residiiiir therein, dulv commissioned and 
sworn, ])ersonally ai)])eared 

H. H. Fish and Bella L. Fish, his wife, known to me to be 
the ])ersons described in and whose names are subscribed 
to the within instrument, and they acknowledged to me that 

thev executed the same. 

* 

In witness whereof, I have hereunto set my hand and 

affixed mv official seal, the dav and vear in this certificate 

• » » 

first above written. 

LOIS L. HUTCHISOX, 
Xofarif Public in and for .^aid Countif 
of Alameda, State of California. 

77 [Endorsed:] 13710. Deed of Gift. H. H. Fish to 
Bella L. i Fish, his wife, dated September 23, 1924, 

recorded at the request of H. H. Fish, Aug. 25, 1925, A. D., 
at 30 min. ])ast 11 o'clock, A. M., in Vol. 88 of official 
records, page 272, Kern County Records. Chas. H. Sho- 
mate. Recorder, by-, De])uty Recorder. 

78 [Stamp:] U. S. Board of Tax Appeals, Div. 5, 
Docket 33993. Admitted in evidence Jun. 9, 1932. 

Petitioner’s Exhibit 2. 
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j 

Deed of Clift j 

I 
] 

This Indenture, Made this 23rd day of September in the 
year of Our Lord, One Thousand Nine Huniired and 
Twenty-four ])etween H. II. Fish, the party of the first part, 
and Bella L. Fish, his wif(‘, the party of the second part, 

Witnessetli, that tlie said ])arty of the first pari, for and 
in consideration of the love and affection whiclij the said 
party of the first part has and bears unto the said party of 
the second part, as also for the better maintenancei support, 
protection and livelihood of the said party of tile second 
l)ai*f, does by these ))reseiits i>’ive, i*’rant, alien an(|l confirm 
unto the said i)arty of the second part, and to her heirs and 
assi^fiis forever, an undivided one-half interest in hnd to all 
those certain lots, pieces or ])arcels of land, situite, lying 
and being in the City of Bakersfield, Founty of Kdrn, State 
of California, and bounded and y)articularly described as 
follows, to-wit: I 

Lots three (3) and four (4) and the west one-ljialf {V 2 ) 
of Lot Two (2) in Block Two llundi'cd Seven (207) as 
sliown on the Official Ma]) of the City of Bakersfielcjl, filed in 
the office of the Countv Recorder of Kern Countv,I Califor- 
nia, on the 2r)th dav of November, 1898. 1 

• I 

1 

i 

Together with all and singular the tenements, |ieredita- 
ments and appurtenances thereunto belonging, 01 ^ in any¬ 
wise ai)]KM'taining, and the reversion and reversions, re¬ 
mainder and remainders, rents, issues and profitsj thereof. 

To have and to hold, all singular the above mentioned 
and described premises, together with the appurfenances 
unto the said ])arty of the second part, her lieirsj and as¬ 
signs forever. I 

That Bella L. Fish, the wife of said grantor, hereby con¬ 
sents to the above deed and joins in the execution|thereof. 

In witness whereof, the said paidy of the first joart has 
hereunto set his hand and seal th(‘ day and year firf^t above 
written. i 

[sKAL.1 H. H. FISlTi 

BELLA L. pSlL 

I 

Signed, sealed and delivered in the presence of I 

LOIS L. HUTCHISON. I 


5_6138a 
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State of (’alifoknia, 

(''oinif i/ of Alameday .s\9: 

On this 2‘>r(l day of So])t(*inl)(M\ A. I). One Thousand Nino 
IInndr(‘d and Twcnity-fonr, liofore mo, Lois L. Hutcliison, 
a Xotarv Pu])ii(*, in and for the Oountv of Alameda, State 
of Oalifornia, r(‘sidin,u' therein, duly eommissioned and 
sworn, ])ersonally a])peared 

IF. II. Fish and B(‘lla L. Fish, his wife, known to me to be 
the ])ersons described in and whose names are subscribed to 
the within instrument, and they acknowledg-ed to me that 
they executed the same. 

In witness whereof, I liave hereunto set mv lutnd and 
affixed mv official seal, th(‘ dav and vear in this certificate 
first above written. 

LOIS L. HUT(^HISOX, 

, Sniarjf Public in aud for said Countij 

nf Alameda, Stair of California. 

7b I Kmlorsed:! 1:1708. Deed of Gift. H. H. Fish to 

Bella L. Fish, his wife. Dated—Se])tember 23, 1924, 
Recorded at the H(‘(iuest of 11. 11. Fish, Aug. 25, 1925, at 30 
min. past 11 oiVlock, A. M., in Vol. 88 of Official Records, 
lhig(‘ 270, Kern Oounty Kecoi-ds. Chas. IT. Shomate, Re- 
(*ord(‘r, by- , D(‘])Uty Recorder. 

80 [Siam]):! U. S. Board of Tax Appeals, Div. 5, 

Docket 33993. Admitted in Evidence Jun. 9, 1932. 
Petitioner’s hlxhibit 3. 


Deed of Gift. 

This indiuiture, mad<‘ this 23rd day of September in the 
year of Our Lord, One Thousand Xine Hundred and 
Twenty-four betweiui II. II. Fish, the party of the first part, 
and Bella L. Fish, his wife, the party of the second part, 
\Vitn(‘ss(‘th, that the said party of the first part, for and 
in consid(‘rati(Ui of th(‘ love and affection which the said 
party of tin* first part has and bears unto the said party 
of the second part, as also for the better maintenance, sup- 
j)ort, })rotection and livelihood of the said party of the sec¬ 
ond part, does by these presents give, grant, alien and con¬ 
firm unto the said ])arty of the second part, and to her heirs 
and assigns forever, an undivided one-half interest in and 
to all those certain lots, pieces or parcels of land, situate, 
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i 

lying and being in the City of Bakersfield, County of Kern, 
State of California, and bounded and particularly! described 
as follows, to-wit: | 

All of Lot Four (4) and all of Lot 'riiroe (3), yxcept the 
easterly nine inches (9") in width tli(U‘eof, Block {Two Hun¬ 
dred Forty-seviMi (247) as shown on the Official \jLap of the 
Citv of Bakerslield, tiled in the offiee of the County Recorder 
of Kern Countv, California, on the 2oth dav of November, 
1898. ' ‘ I 

Together with all and singular the tenenients,i heredita¬ 
ments and apinirtenances thereunto belonging, or in any¬ 
wise ap])ertaining, and the reversion and reversions, re¬ 
mainder and rcmiainders, rents, issues and profitls thereof. 

To have and to hold, all and singular the above i|ientioned 
and described ])remises, together with the a])pujrtenances 
unto the said ])arty of the second part, her heirls and as¬ 
signs foreV(‘i-. I 

That Bella L. Fish, tlie wife of said grantor helrebv con- 
sents to the above deed and .joins in the execution thereof. 

In witness whereof, the said party of the firstjpart has 
hereunto set his hand and seal the dav and vear hirst above 

* » I 

written. j 

[seal.] H. H. FI^H. 

[seal.] BELLA Li fish. 

I 

I 

Signed, sealed and delivered in the ]')resence of:! 

LOIS L. HCTCdllSOX. j 

I 

State of California, | 

CoHiifij of Alameda, I 

On this 23rd day of September, A. I). One Thousand Nine 
Hundred and Twenty-four, before me, Lois L. Hutchison, 
a Notary Public, in and for the County of Alameda, State 
of California, residing therein, duly commissioned and 
sworn, personally appeared H. H. Fish and Bella L. Fish, 
his wife, known to me to be the persons describe^ in and 
whose names are subscribed to the within instrunient, and 
theV acknowledged to me that thev executed the same. 

In witness whereof, I have hereunto set my hand and af¬ 
fixed my official seal, the day and year in this certificate first 
above written. 1 

[seal. 1 LOIS L. HUTCHISON, j 

Notary Public in and for said County of 

Alameda, State of California. 


6—6138a 
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SI [KiKlor.scd:] Deed of Gifl. II. II. Fish to 

Bella L. Fish, his wife, Dated September 23, 1924, 
Recorded at the Request of H. H. Fish, Aug. 25, 1925, A. D. 
19— at 30 min. past 11 o’clock, A. M., in Vol. 88 of Official 
Records Page 273, Kern County Records. Chas. H. Sho- 
mate, Recorder, by-, Deputy Recorder. 

82 [Stamp:] U. S. Board of Tax Appeals, Div. 5, 
Docket 33993. Admitted in Evidence Jun. 9, 1932. 
Petitioner’s p]xhibit 4. 


Deed of Gift. 


This indenture, made this 23rd day of September in the 
year of Our Lord, One Thousand Nine Hundred and 
Twenty-four between H. H. Fish, the party of the first part, 
and Bella L. Fish, his wife, the party of the second part, 
Witnesseth, that the said ])arty of the first ])art, for and 
in consideration of the love and alTection which the said 
l)arty of the first ])art lias and bears unto the said party of 
the second ])art. as also for the better maintenance, support, 
]>r()tection and livelihood of the said ])arty of the second 
])art, does by these jiresents give, grant, alien and confirm 
unto tile said ])arty of th(‘ s(‘C()nd part, and to her heirs and 
assigns forever, an undivided one-half interest in and to all 
those certain lots, ])ieces, or ])arcels of land, situate, lying 
and being in the Citv of Bakersfield, Countv of Kern, State 
of California, and bounded and particularly described as 
follows, to-wit: 


Lot One (1) and the easterly nine inches (9") in width of 
Lot Two (2), Block Two hundred forty-seven (247) as 
shown on the Official Map of the City of Bakersfield, filed in 
the office of the County Recorder of Kern County, Cali¬ 
fornia, on the 2r)th day of November, 1898. 


Together with all and singular the tenements, heredita¬ 
ments and appurtenances thereunto belonging, or in any¬ 
wise a])i)ertaiuing and tlie reversion and reversions, re¬ 
mainder and remainders, rents, issues and profits thereof. 

To have and to hold, all and singular the above mentioned 
and described ])remises, together with the appurtenances 
unto the said ])any of the second part, her heirs and assigns 
forever. 
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j 

That Bella L. Fish, the wife of said grantor, hereby con¬ 
sents to the above deed and joins in the executic^n thereof. 

In witness whereof, the said party of the firsf:, part has 
hereunto set his hand and seal the day and year {irst above 
written. i 


[seal.] 

[seal.] 


H. H. FI^H. 
BELLA l!. fish. 


Signed, sealed and delivered in the presence of \ 

LOIS L. HUTCHISON. I 

I 

I 

I 

State of California, j 

County of Alaweda, ss: ; 

On this 23rd day of September, A. D. One Thousand Nine 
Hundred and Twenty-four, before me Lois L. Hutchison, a 
Notary Public, in and for the County of Alamedcj, State of 
California, residing therein, duly commissioned and sworn, 
'personally a])i)eared H. H. Fish and Bella L. Fishl his wife, 
known to me to be the persons described in and whose 
names are subscrilied to the within instrument, | and they 
acknowledged to me that thev executed the same. I 

In witness whereof, I have hereunto set my hand and af¬ 
fixed mv official seal, the dav and vear in this Certificate 
tirst above written. 

[seal.] LOIS L. HUTCHISON, | 

Notary Public in and for said County of 

Alameda, State of California. 


S3 [Indorsed:] 13709. Deed of Gift. H. it Fish to 
B(‘lla L. Fish, his wife. Dated September123, 1924, 
Recorded at the Request of H. H. Fish, August! 25, 1925 
A. D. at 30 min. past 11 o’clock, A. M. in Vol. 88 of Official 
Records, Page 271, Kern County Records. Chasj H. Sho- 
mate. Recorder, by-, Deputy Recorder, i 

I 

84 [Stamp:] U. S. Board of Tax Appeals!, Div. 5, 
Docket 33993. Admitted in evidence Junj 9, 1932. 
Petitioner’s Exhibit 5. | 

I 

Deed of Gift. | 

I 

This Indenture, Made this 23rd day of September in the 
year of Our Lord, One Thousand Nine Hundred and 
Twentv-four between H. H. Fish and Bella L. Fish, his 

^ I 
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wife, tlic parlies of the first part, and Edith H. Marsh, the 
party of the second part. 

Witnesseth, that the said parties of the first part, for 
and in consideration of the love and affection which the 
said parties of the first part have and bear unto the said 
party of the second part, as also for the better mainte¬ 
nance, siijiiiort, protection and livelihood of the said party 
of the second part, do by these presents give, grant, alien 
and confirm unto the said party of the second part, and 
to her heirs and assigns forever, an undivided one-twelfth 
(1/12) interest in and to all those certain lots, pieces or 
parcels of land, situate, lying and being in the City of 
Bakersfield, County of Kern, State of California, and 
bounded and particularly described as follows, to-wit: 

Lot One (1) and the easterly nine inches (9") in width 
of Lot Two (2), Block Two Hundred Forty-seven (247) as 
shown on the Official ^lap of the City of Bakersfield, filed 
in the office of the Countv Recorder of Kern Countv, Cali- 
fornia, on the 25th day of November, 1898. 


Consideration less than $100.00. 

Together with all and singular the tenements, heredita¬ 
ments and appurtenances thereunto belonging, or in any¬ 
wise appertaining, and the reversion and reversions, re¬ 
mainder and remainders, rents, issues and profits thereof. 

To have and to hold, all and singular the above men- 
lioiird and (i(‘S(*rihcd ))reiiiises togi‘tlu‘1* with the ap])nrte- 
nances unto tin* said party of the second part, her heirs and 
assigns forever. 

In witness wlun-eof, the said j)arties of the first part have 

hereunto set their liands and seals the dav and vear first 

» • 

above written. 

[sEAL.1 H. H. FISH. 

I SEAL. 1 BELLA L. FISH. 


Signed, sealed and delivered in the presence of: 
^ LOIS L. HUTCHISON. 


85 State of California, 

County of Alameda, ss: 

On this 23rd day of September A. D. One Thousand Nine 
Hundred and Twenty-four, before me, Lois L. Hutchison, 
a Notary Public, in and for the said County of Alameda, 
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State of California, residing therein, duly coipmissioned 
and sworn, personally appeared H. H. Fish arid Bella L. 
Fish, his wife, known to me to be the person^ described 
in and whose names are subscribed to the wdlhin instru¬ 
ment, and they acknowledged to me that they executed the 
same. ! 


Ill witness wliereof, I have hereunto set inyj hand and 
affixed inv official seal, the dav and vear in this! certificate 
first above written. | 

[seal.] LOIS L. HUTCHISON,! 

Notary Public in and for Said County 

of Alameda, State of California. 


[Endorsed:] 13727. Deed of Gift. H. H. Fishj and Bella 
L. Fish, his wife, to Edith H. Marsh. Dated ^ept. 23rd, 

1924. Recorded at the Request of H. H. Fish'^ Aug. 25, 

1925, at 30 min. })ast 11 o'clock, A. M., in Vol. 9() of Kern 

County Records, Page 190. Chas. H. Shomate,| Recorder, 
by-, Deputy Recorder. I 


86 [Stamp:] United States Board of Tak Appeals. 
Filed Dec. 20, 1933. | 

In the Court of Appeals of the District of Columbia. 


Docket No. 33993. j 

j 

Wkndei.l W. Fish and Neil H. Marsh, Executors of the 

Estate of H. H. Fish, Deceased, Petitioners on iReview, 

! 

V I 


Gcy T. Helvering, Commissioner of Internal 

Respondent on Review. 


Revenue, 


Docket No. 48383. | 

AVendell W. Fish et al.. Beneficiaries, Estate jof H. H. 
Fish, 919 Union League Building, Los Angeles, Cali¬ 
fornia, Petitioners on Review, ! 


V. I 

j 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent on Review. | 

PrcBcipe. I 


To the Clerk of the United States Board of Tax Appeals: 

You are requested to make a transcript of reeprd to be 
filed in the United States Court of Appeals for the Ninth 
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Circuit pursuant to the review taken in the above-entitled 
case and to include in such transcript of record copies, duly 
certified as correct, of the following documents: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

(a) Petitions with Exhibits A (copies of notices of de¬ 
ficiency attached). 

(b) Respondent’s answers to petitions. 

(c) Amended petitions. 

3. Poindings of fact, opinion and decison of the Board, 
including final order of redetermination. 

4. Petitioners’ motion for reargument and reconsidera¬ 

tion. 

87 5. Copy of Board’s order denying Petitioners’mo¬ 

tion for reargument and reconsideration. 

6. Petition for Review and assignments of error: 

(a) Xotice of filing thereof with admission of service. 

7. Agreement that the decision of the Board be reviewed 
by the Court of Appeals for the District of Columbia. 

8. Statement of evidence as approved, with exhibits at¬ 
tached. 

0. This pneci])e. 

(XAUDE I. PARKER, 

RALPH W. SMITH, 
LLEWELLYN A. LUCE, 

937 Munsey Building, 

W a shin gt on, D. C., 
Coioisel for Petitioners on Review. 

Servi(*c of (*(>pv accepted. 

E. BARRETT PRETTYMAN, 

(reneral Counsel. Bureau of Internal Revenue. 

Counsel for Respondent on Review, 
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88 United States Board of Tax Appeals, ^Viashington. 

Docket No. 33993. I 

I 

Wexdell W. Fish and Neil H. M.\rsh, Executiors of the 

Estate of H. H. Fish, Deceased, Petitioiiers, 

i 

V. I 

Commissioner of Internal Revenue, Respopdent. 

Docket No. 48383. i 

Wendell W. Fish et al.. Beneficiaries, Estate of i. H. Fish, 

Petitioners, I 

V. j 

j 

Commissioner of Internal Revenue, Respondent. 

Certificate. \ 

I, B. D. Gamble, clerk of the U. S. Board of Tai Appeals, 
do hereby certify that the foregoing ])apers, 1 to| 87, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Principe in the appeal as above num¬ 
bered and entitled. | 

In testimonv whereof, I hereunto set mv liandj and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 16th day of 
January, 1934. j 

[Seal U. S. Board of Tax Appeals.] I 
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B. D. GAMBljiE, 

Clerk, United States Board of Tax Appeals. 
United States Board of Tax Appeals, j 
Docket Nos. 33993 and 48383. I 


Wendell W. Fish and Neil H. Marsh, Executop of the 
Estate of H. H. Fish, Deceased, and Wendell iW. Fish 
et ah. Beneficiaries, Estate of H. H. Fish, Petitioners, 


V. j 

C0MMIS.S10NER OF Internal Revenue, Respondent. 

Order Eodarging Time. I 

On motion of counsel for the petitioners, it is | 

Ordered that the time for preparation of the ievidence 
and transmission and delivery of the record sur petition for 



74 


\V. W. FISH FT AL., etc., VS. G. T. HELVERIXG, ETC. 


review of the above entitled proceeding by the Court of 
Appeals, District of Columbia, be and it is hereby extended 
to December 23, 1933. 

(Signed) LOGAN MORRIS, 

Meynher. 

Dated Washington, D. C., October 11, 1933. 

Now, January 16, 1934 the foregoing order enlarging 
time certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

I B. D. GAMBLE, 

Clerk, U, S. Board of Tax Appeals. 

90 United States Board of Tax Appeals. 

Docket Nos. 33993, 48383. 

Wendell W. Fish and Neil H. Marsh, Executors of the 
Estate of H. H. Fish, Deceased; Wendell W. Fish et al.. 
Beneficiaries, Estate of H. H. Fish, Petitioners, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioners, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding by the Court 
of Appeals, District of Columbia, be and it is hereby ex¬ 
tended to January 21, 1934. 

(Signed)' * EUGENE BLACK, 

Member. 

Dated Washington, D. C., December 20, 1933. 

Now, January 16, 1934 the foregoing order enlarging 
time certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
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No. 6138. I 

t 

Wendell W. Fish and Neil H. Marsh, Executors 
OF THE Estate of H. H. Fish, Petitioners, i 

V. I 

i 

Guy Y. Helvering, Commissioner of Internal 

Revenue, Respondent, | 

and I 

No. 6139. I 

i 

Wendell W. Fish, et al.. Beneficiaries, Est.YTE 
OF H. H. Fish, Petitioners, \ 

V. I 

Guv T. Helvering, Commissioner of Internal 

Revenue, Respondent. \ 

I 

On Petition to Renew Decision of United States Board 

of Tax Appeals. 

- I 

BRIEF FOR PETITIONERS. 

i 

i 

- I 

INTRODUCTION. | 

I 

This is an appeal from the order and final decision 
of the United States Board of Tax Appeals entered 
!May 26, 1933, ordering and redetermining a deficiehcy 
in Federal estate tax in the amount of $8,278.42, ai^d a 
deficiency in gift tax in the amount of $5,150.00 




2 


against these petitioners as the executors and bene¬ 
ficiaries of the Estate of II. H. Fish, deceased (R. 37). 

The appeal is brought to this Court by petition for 
review (R. 46-52) filed August 24, 1933, pursuant to 
the pro\isions of Sections 1001-1003 of the Revenue 
Act of 1926 as amended by Section 1101 of the Revenue 
Act of 1932. On August 19, 1933, the petitioners and 
the respondent, pursuant to and under the terms of 
Section 1002 (d) of the Revenue Act of 1926, entered 
into an agreement pro\’iding that the decision of the 
United States Board of Tax Appeals herein be reviewed 
by this Court (R. 45). 

The only previous opinion in this case is the ‘‘Find¬ 
ings of Fact and Opinion” by the United States Board 
of Tax Appeals (R. ‘28-37), 27 B. T. A. 1002. 


QUESTIONS PRESENTED. 

The questions before the United States Board of 
Tax Appeals upon which the petitioners seek re\’iew 
by this Court are as follows: 

1. WTiether certain conveyances of real property, 
situated in Kern County, California, made by the 
decedent to his wife and children on September 23, 
19‘24, constituted transfers in contemplation of death, 
within the purview of Section 302 (c) of the Revenue 
Act of 1924. 

2. Whether the conveyance of certain real property 
by decedent to his wife on September 23, 1924, was a 
transfer for a valuable consideration or a gift subject 
to the gift tax imposed by Sections 319, 320 and 322 
of the Revenue Act of 1924, as amended by Section 
324 (a) of the Revenue Act of 1926. 
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STATUTES INVOLVED. 

i 

I 

Section 302 of the Revenue Act of 1924 provide^: 

1 

“The value of the gross estate of the decddent 
shall be determined by including the valub at 
the time of his death of all property, re^l or 
personal, tangible or intangible, wherever situatbd— 

* * ♦ ♦ ♦ * I * 

“(c) To the extent of any interest therein of 
which the decedent has at any time made a trans¬ 
fer, or with respect to which he has at any time 
created a trust, in contemplation of or inteijided 
to take effect in possession or enjoyment ajt or 
after his death, except in case of a bona fide | sale 
for a fair consideration in money or money’s 
worth. Any transfer of a material part of his 
property in the nature of a final dispositioh or 
distribution thereof, made by the decedent within 
two years prior to his death without such a con¬ 
sideration, shall, unless shown to the contrary, 
be deemed to have been made in contemplajtion 
of death within the meaning of Part I of I this 

title; * * I 

Sections 319, 320, 321 and 322 of the Revenue I Act 
of 1924 provide in part as follows: I 

“Sec. 319. For the calendar year 1924 and 
each calendar year thereafter, a tax equal to | the 
sum of the following is hereby imposed upon | the 
transfer by a resident by gift during such calefidar 
year of any property wherever situated, whether 
made directly or indirectly * * *. [The r^tes 
applicable are set forth in section 324 (a) of jthe 
Revenue Act of 1926, which amended this section.] 

“Sec. 320. If the gift is made in property, Ithe 
fair market value thereof at the date of the ^t 
shall be considered the amount of the gift. j 

“Sec. 321. In computing the amount of the ^ts 
subject to the tax imposed by section 319, t^ere 
shall be allowed as deductions: I 
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(a) In the case of a resident— 

(1) An exemption of $50,000. 

:)c :|e 3fc :ic :ic 

^‘Sec. 322. In case a tax has been imposed under 
section 319 upon any gift, and thereafter upon 
the death of the donor the amount thereof is 
required by any pro\isions of Part I of this title 
to be included in the gross estate of the decedent 
then there shall be credited against and applied 
in reduction of the estate tax which would other¬ 
wise be chargeable against the estate of the deced¬ 
ent under the provisions of section 301, an amount- 
equal to the tax paid with respect to such gift: 

:iic :ic :ic 7 7 

(Rates and tables omitted.) 

STATEMENT OF FACTS. 

The facts as found by the United States Board of 
Tax Appeals are as follow’s (R. 28-30). 

“The petitioners are the executors of the estate of 
H. H. Fish, who died on August 26, 1925, a resident of 
the County of Alameda, State of California. 

“The decedent retired from active business in 1907. 
Thereafter he looked after his investments, spent much 
time in his garden, and went every month to attend 
to his business interests in Bakersfield, California. 
For a number of years prior to his death he had enjoyed 
good health and took long trips in hiir; automobile. 
Shortly prior to September 23, 1924, he stated that he 
was going to give his wife a half interest in certain real 
estate in Kern C'ounty, C'alifornia, and the other half 
to his six children in equal shares. He w’as then 76 
years of age. In pursuance of his promise to give the 
property in question to his wife and children he, on 
September 23, 1924, with the consent of his wdfe who 
joined therein, executed certain deeds and transferred 
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to Bella L. Fish, decedent’s wife, an undivided one-half 
interest in the property. Similar deeds were executed 
transferring to the decedent’s six children the rema|ining 
one-half interest in the same property. The deeds 
were not recorded at the time that they were executed 
by the decedent. They were, however, in the ijoint 
custody of the decedent and Bella L. Fish, and I were 
in her possession immediately after execution, ilhey' 
w’ere also shown to the children. The decedent! and 

I 

his wife then placed the deeds in a safe deposit bpx to 
which the decedent, his wife, and a daughter had access. 
The decedent continued to manage the property | con¬ 
veyed by the deeds and to receive the income therefrom. 
In January, 1925, he had an attack of the flu and sl^brtly 
thereafter a heart attack and a stroke. It occurring to 
Bella L. Fish that it might be advisable to have the 
deeds recorded prior to her husband’s death, she ob¬ 
tained them from the safe deposit box two or three 
days before his death and had them recorded on Aijigust 
25, 1925. The decedent died the following day. | The 
gifts were made in contemplation of death. j 

‘'The petitioners duly filed an estate tax retuiV on 
Form 706, which showed a tax liability of S2,294.25 and 
included in the gross estate transfers in the amouht of 
S188,015. In the audit of the return the Commissioner 
increased this item to $350,000. | 

“In the notice of deficiency with respect to estate 
tax the Commissioner included the widow’s one^half 
interest in the community property as part of| the 
estate and also included as part of the estate the i^rop- 
erty transferred by the decedent to his wife and children 
on September 23, 1924. I 

“The executors, on January 9, 1927, filed a giff tax 
return. Form 706 A, for the calendar year 1924. [This 
return showed gifts made in the year 1924 in the ampunt 

I 

I 

I 

I 


I 

I 

I 
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of $170,000. From the total was deducted $85,000 
claimed to represent one-half community exemption 
to the widow. In the audit of the gift tax return the 
Commissioner increased the value of the projxjrty given 
in 1024, and disallowed the one-half community exemp¬ 
tion to the widow.” 


ASSIGNMENTS OF ERROR. 

1. The iUnited States Board of Tax .\ppeals erred 
in finding, holding and deciding that the transfers made 
by the decedent to his wife and children on September 
23, 1924, were made in contemplation of death. 

2. Said finding that said transfers were made in 
contemplation of death was unsupported by any 
evidence in the record of the proceedings before the 
Board. 


3. The United States Board of Tax .Appeals erred in 
finding and holding that said transfers were made in 
contemplation of death when there was no evidence of 
record to sustain such a finding and holding that said 
transfers were made in contemplation of death. 


4. The United States Board of Tax Appeals erred 
in thnt itip opinion and decision that said transfers 
were made in contemplation of death is contrary to 
and unsupported by its findings of fact. 


5. The United States Board of Tax Appeals erred in 


that its conclusion of law that said transfers were made 
in contemplation of death is not supported by its 
findings of fact. 


(3. The United States Board of Tax Appeals erred by 
reaching an erroneous conclusion of law on the findings 
of fact as made by said Board. 
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7. The United States Board of Tax Appeals ferred 

by failing to hold that said transfers were not mafie in 
contemplation of death. | 

I 

8. The United States Board of Tax Appeals err^d in 

finding and holding that the transfer made byj the 
decedent to his wife on September 23, 1924, w’as sujDject 
to gift tax. I 

9. The United States Board of Tax Appeals err^d in 

finding and holding that there was no evidence ofi the 
value of the consideration passing from Bella L. |Fish 
to the decedent for the property received fromi the 
decedent by Bella L. Fish during the month of Sep¬ 
tember, 1924. I 

10. The United States Board of Tax Appeals ejrred 

in finding that it could not determine the considerj^tion 
for the transfer of the real property from the decedent 
to his wife on September 23, 1924. | 


11. The United States Board of Tax Appeals erred 
in that its finding and decision that there was no con¬ 
sideration for the transfer of said real property from the 
decedent to his wife was unsupported by and contrary 
to the evidence of record before the United States Bdard 

of Tax Appeals. | 

j 

12. The United States Board of Tax Appeals erred 
in failing to hold and find that the transfer by jthe 
decedent to his wife in September, 1924, wiis not subject 

I 

to gift tax. I 

I 

13. The United States Board of Tax Appeals e^red 

in finding and ordering that there was a deficiency in 
estate tax in the amount of 88,278.42. | 

14. The United States Board of Tax Appeals erjred 


i 

i 

t 

i 


1 


R 
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in finding and ordering that there was a deficiency in 
gift tax for the year 1924 in the amount of $5,150.00. 

15. The United States Board of Tax Appeals erred 
in not redetermining the proposed deficiency in estate 
tax in favor of the petitioners and against the Commis¬ 
sioner. 

16. The Lmited States Board of Tax Appeals erred 
in not redetermining the proposed deficiency in gift 
tax for the year 1924 in favor of the petitioners and 
against the Commissioner. 


SUMMARY OF ARGUMENT. 

I. The thought of death must be the actuating 
or controlling motive prompting the disposition 
of property to bring the transfer of such property 
within the meaning of the term, “ made in 
contemplation of death.” 

II. The presumption created by the statute is 
not conclusive but is rebuttable by the evidence. 

III. There is no evidence of record showing that 
the transfers were actuated by the thought of 
death. 

IV. There is no evidence of record showing that 
the decedent was in poor health before or on the 
date the transfers were made. 

V. The transfer to Mrs. Fish was for a valuable 
consideration and therefore was not subject to 
gift tax under section 319 of the Revenue Act 
of 1924. 
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ARGUMENT. | 

I- I 

i 

The thought of death must be the actuating 
or controlling motive prompting the disposition 
of property to bring the transfer of such projierty 
within the meaning of the term, “ mad^ in 
contemplation of death.’’ l 

In United States v. Wells, 283 U. S. 102, the Supreme 
Court of the United States defined the term “in lcon- 

templation of death” as follows: | 

i 

“The words ‘in contemplation of death^ ijiean 
that the thought of death is the impelling cau^e of 
the transfer, and while the belief in the imminence 
of death may afford convincing evidence, ! the 
statute is not to be limited, and its purpose 
thwarted, by a rule of construction which in place 
of contemplation of death makes the final criterion 
to be an apprehension that death is ‘ near at hajnd. ’ 

“If it is the thought of death, as a controjiling 
motive prompting the disposition of property, 
that affords the test, it follows that the staltute 
does not embrace gifts inter vivos w’hich spiring 
from a different motive. Such transfers Vere 
made the subject of a distinct gift tax, s^nce 
repealed.” | 

i 

1 

This Court reached a similar conclusion in Loet^fher 
V. Burnet, 4(5 F. (2d) 835, declaring in part as follow^: 

I 

j 

“This provision has been interpreted to n|ean 
that the thought of death must be the actuajiing 
motive, without which the gift w’ould not have 
been made, and that gifts inter vivos are Inot 
taxable under this statute, unless it can be ^aid 
under the facts in each case that they are testa¬ 
mentary in purpose. Flannery v. Willctitts 
(C. C. A.) 25 F. (2d) 951; Off v. United States 
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(D. C.) 35 F. (2d) 222; Meyer v. United States, 
60 Ct. CL 474: Howard v. United States, 65 Ct. 
CL 332; Safford v. United States, 66 Ct. CL 242.” 

It is not the intent of the statute to tax gifts inter 
vivos unless the thought of death is the actuating motive 
prompting the gifts. The transfers must be testa¬ 
mentary in character to come within the taxing clause. 
United States v. WellSy supra; LoetscJier v. Burnet, 
supra; Flannery v. Willcutts, 25 F. (2d) 951. 


II. 


The presumption created by the statute is not 
conclusive but is rebuttable by the evidence. 

The presumption contained in Section 302 (c) of the 
Revenue Act of 1924 can not be relied upon, if the facts 
are to the contrary. In this connection, the Circuit 
Court of Appeals for the Eighth Circuit in Flannery 
V. Willcutts, supra, said: 

“It seems reasonable to suppose that the taxing 
officials also acted solely in reliance on the statutory 
presumption: but if that presumption is incon¬ 
sistent with the facts in the case, it must give vray. 
It will have served its purpose,—in effect, so 
declared by the statute. In Fresh v. Gilson, 16 
Pet. 327, 331, 10 L. Ed. 982, it is said: 

“ ‘But presumptions can stand only whilst 
they are compatible with the conduct of those 
to whom it may be sought to apply them; and 
still more must give place, when in conflict with 
clear, distinct and convincing proof.’ 

“Wigmore on Evidence (2nd Ed.) Section 2491 
says: 

“ ‘Nevertheless, it must be kept in mind 
that the peculiar effect of a presumption of law 
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I 
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(that is the real presumption) is merely to involve 
a rule of law compelling the jury to reaph the 
conclusion in the absence of evidence to the 
contrary from the opponent. If the opponent 
does offer evidence to the contrary (sufficient 
to satisfy the judge’s requirement of! some 
evidence), the presumption disappears asja rule 
of law, and the case is in the jury’s han(^s free 
from any rule.’ i 

‘^In Mobile, J. & K. C. Railroad Co. v. TSamip- 
seed, 219 U. S. 35, 31 S. Ct. 136, 55 L. Bd. 78, 
32 L. R. A. (N. S.) 226, Ann. Cas. 1912 A, |463, a 
state statute which raised a presumption of I negli¬ 
gence where damages were inflicted by the running 
of locomotives or cars was under consideration. 
The Court (page 43-31 S. Ct. 138-) said: | 

‘The only legal effect of this inferenbe (of 
negligence) is to cast upon the railroad coriipany 
the duty of producing some evidence tjo the 
contrarv. When that is done the inference is at 

V 1 

an end, and the question of negligence Js one 
for the jury upon all of the evidence.’ ” ! 


Accordingly, when this case came on for hearing 
before the Board, the respondent had in his favor the 
statutory presumption that the impelling motive for 
the transfers was the thought of death. | 

It is submitted that the evidence adduced by the 

I 

petitioners successfully overcame the statutory! pre¬ 
sumption: that the finding of the Board was cor^trary 
to the undisputed proof; and was therefore errpr in 
law. Flannery v. Willcutts, supra; Loetsch4r 
Burnet, supra. \ 


V. 


1 


i 
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III. 

There is no evidence of record showing that 
the transfers were actuated by the thought of 
death. 

To overcome the statutory presumption, the peti¬ 
tioners presented five witnesses. 

Neil H. Marsh, the son-in-law of the decedent, 
testified that on September 23, 1924, Mr. Fish was in 
good health: that in October of 1924, the decedent 
took a rough three weeks trip on an oil tanker; and that 
there had been no change in the decedent’s health 
prior to the time he made the gifts (R. 54-55). 

Bella L. Fish (wife of decedent) testified as to the 
good health of the decedent on September 23, 1924, 
and prior thereto. She further testified that Mr. Fish 
(the decedent) desired his children to have the use of 
the money (showing the purpose of making the gifts) 
and that a joint checking account was established by 
the decedent with his son, Wendell (R. 58-59). 

l-'.dith II. Marsh confirmed the testimonv of the other 
witnesses that the decedent was in good health in 
September, 1924, and prior thereto (R. (50). 

Stella F. .Vnderson, daughter of decedent, testified 
that the decedent's reason for making the gifts was his 
desire for the children to enjoy the property (R. (51). 

Wendell W. Fish, son of decedent, testified that 
the purpose of making the gift was in order that 
each child might enjoy a share of the property. The 
income from the property was put into a joint 
bank account held in the name of the decedent and 
his son, Wendell. The witness further testified that 
he made a portion of the collections from the property 
and that the decedent made part of the collections. 
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I 

j 

The decedent personally disbursed funds to the children 

(R. 61-62). I 

The substance of this testimony was that j^rior to 
and on September 23, 1924. the decedent was enjoying 
good health; that he had no thought of death; and that 
his motive in making the transfer was one of 
and a desire to see his children independent, 
words, that he wanted them to have an imniiediate 

I 

benefit from a division of the property. Also tl^at this 
intention was carried out by the inclusion of the in¬ 
come in a joint bank account and the division of the 
income among the children by the decedent and Ijiis son. 

The motive for the transfers was sufficiently | shown 
by this evidence. In the words of the Circuit! Court 
of Appeals for the Second Circuit in Farmers LoUn and 
Trust Company v. Bowers, 68 F. (2d) 916. | 

j 

‘‘In the case of such a gift inter vivos specific 
motives, such as generosity or a desire [to see 
children independent are present and sufficient to 
actuate the donor. To characterize a gift aS such, 
it is not necessary that there be any reference to 
contemplation of continued life. Indeed, the 
donor may not think about continued life bfit may 
assume it.’' | 

i 

! 

After the introduction of the aforesaid testimony 
which rebutted the statutory presumption, the burden 
of proof then shifted to the respondent. 

The respondent introduced no evidence befoi’e the 
Board, with the result that the evidence of petitioners’ 
witnesses stands uncontradicted, undisputed arid un¬ 
challenged. I 


1 

1 

I 

I 

I 


genprosity 
In other 
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IV. 

There is no evidence of record showing that 
the decedent was in poor health before or on the 
date the transfers were made. 

After a most careful examination of the decided 
ciises, the petitioners have been unable to find a single 
case where la gift has been held to be in contemplation 
of death, unless there appeared an adverse medical 
histor}' showing impaired health leading to the thought 
of death. 

In the instant case the Board found as a fact that 
‘‘For a number of years prior to his death he had 
enioved good health and took long trips in his auto- 
mobUe." (R. ‘29.) 

The Board mentions the fact that the decedent had 
hardening of the arteries (R. 31). However, decedent's 
wife testified as follows with respect to this feature of 
the case (R. oS). 

“The Doctor had told him that he had harden¬ 
ing of the arteries, but he w:is never sick and never 
in bed. I do not know when he found out he had 
trouble with his heart. He did not pay any atten¬ 
tion to sickness. The Doctor told him he had 
hardening of the arteries, but to him it meant 
nothing Wcause he was a man that was so well 
otherwise lx?cause 1 suppose a lot of old people 
did have it." 


The decision of the Board in this case is in conflict 
with its previous decisions on the question of contem¬ 
plation of death. In its decisions, the Board appears 
not only to have accepted the testimony with respect 
to the state! of mind of the decedent without attempting 
to draw inferences, but has also apparently given great 
weight thereto in overcoming the statutory presump- 



tion. Appeal of Philip T. Starck, Executor^ 3 T. A. 
514; Estate of Charlotte C. Lozier, 7 B. T. Aj. 1050; 
George Snyder Crilly, et at., 15 B. T. A. 389; Witliatn L. 
Netrin, 16 B. T. A. 15. I 

In the Appeal of Isaac Ginihcl, et at., 11 B. T. A. 214, 
1. c. 231, the Board said: | 

* * The decedent’s physicians did rjot tell 
him of the nature of his condition any moipe than 
that his heart needed a little rest. He waij; never 
told that his condition was serious. i 

‘‘There is nothing to indicate tliat Giml|)el had 
any belief or expectation that his death w^is near 
at hand or might occur within the reasonably 

near future. * * *” | 

i 

i 

In the later case of the Appeal of Emily J. l\ratt, et 
ai, 18 B. T. A. 377, 1. c. 379, the Board has saidi: 


“We must incpiire as best we may injto the 
mind of the deceased and determine the dom^nJiting 
or controlling impulse. Here there is no do^bt on 
this score. Credible witnesses have pictured the 
mental processes of decedent that led io the 
transfer. The transfers were not made ip con¬ 
templation of death.” | 


Again, the Board, in the Appeal of Estate of \farner 
D. Hunt, 19 B. T. A. 624,1. c. 628, (>29, said: i 


‘‘Furthermore, he possessed a cheerful, lijopeful 
and optimistic disposition. His mental atjtitude 
was not consonant with the idea of impending 
death.” 


See also Appeal of Georgianna M. Romherger,\et aL, 
21 B. T. A. 193: Appeal of R. B. White, Execuipr, 21 
B. T. A. 500; Appeal of Rochester H. Rogers, Executor, 
21 B. T. A. 1124. ! 
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Comparei the decision in the instant case to that of 
the majority of the Board in Appeal of William L. 
Kevin, Exemtor, Estate of John Wanamaker^ 16 B. T. A. 
15, affirmed by the Circuit Court of Appeals for the 
Third Circuit, in which the Board said: 

‘‘There is nothing in the record in this case that 
indicates that John Wanamaker ever contemplated 
death, using that phrase in the sense in which it 
is used in the cases cited above. The gift could 
not, therefore, have been made in contemplation 
of death.” 

It appears that the decision in the instant case is 
out of harmony with the other decisions of the Board 
involving the issue of contemplation of death and when 
the facts in the instant case are compared with those in 
the Wanamaker case cited above this decision seems 
especially out of line with the pre\'ious policies of the 
Board. 

The decision of the Board in the instant case is in 
conflict with its own findings of fact. The Board found 
as a fact that the decedent was enjoying good health 
in September, 1924 (R. 29) and then suddenly finds, 
and apparently without reason, that the gifts were 
made in contemplation of death (R. 29). There is no 
finding by the Board that the thought of death was 
the impelling cause of the transfer and the record could 
not possibly justify such a conclusion. 

As shown by the testimony of petitioner’s witnesses, 
the decedent had no thought of death and his motive 
in making the transfers was to enable his children to 
secure the benefit of immediate income from a division 
of the properties. 

It is therefore respectfully submitted that the un¬ 
contradicted testimony of the petitioners’ witnesses 
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clearly overcame the statutory presumption and that 
the decision of the Board is not in harmony with 
established precedents. Compare LoeUcher v. gurnet, 
supra, and Flannery v. Willcutts, supra. \ 


The transfer to Mrs. Fish was for a valjuable 
consideration and therefore was not subject to 
gift tax under section 319 of the Revenue Act of 
1924. I 

i 

The Board, in its opinion, correctly stated the 
position of the petitioners with respect to the| issue 
involving gift tax, as follows (R. .34): | 

I 

I 

‘‘On brief, the petitioners admit that the|prop¬ 
erty transferred to the six children is subject to 
the gift tax, but contend that, in effect,! Mrs. 
Fish purchased the property transferred t|o her 
for an adequate and valuable considerati(^n, to 
wit, the relinquishment of her interest in the 
community property and her consent to the gifts 
to the children.” I 

i 

1 

In other words, as a result of the transaction,! Mrs. 

. . I 

Fish received a present vested interest in one-h^lf of 
the community property in exchange for an interest 
in all of the community property whicli would have 
vested upon the death of her husband: she agrcjed to 
the deeding of one-half of the community propei[ty to 
the children; relinquished her rights therein; j|oined 
in the deeds; and in consideration for such actiqn on 
her part she received a deed granting to her a piiesent 
vested interest in one-half the community projberty. 
The other half of the community property was deeded 
directly to the children by Mr. Fish. 


I 

I 


i 

I 

I 

i 
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The Board admitted both the facts and the principle 
of the petitioners’ position by stating the following in 
its opinion (R. 36): 

‘‘By joining in the conveyance in September, 
1924, Mrs. Fish relinquished her right to receive 
one-ha|f of the community property upon the 
death of Mr. Fish, thereby effectively converting 
the community property into the separate property 
of the husband (Paduveris v. Paris, supra) ^ who 
eo instanti made gifts of the same property to 
Mrs. Fish and their children. By those gifts Mrs. 
Fish acquired an interest vesting in praesenti, 
instead of an interest vesting in futuro which she 
theretofore had.” 

However, the Board rejected the petitioners’ con¬ 
tention upon two grounds: 

1. That there was no e\idence of the value of the 
consideration given by Mrs. Fish in return for a vested 
interest in one-half of the property. 

2. That tbe decedent could have made a valid gift 
of the community property to his wife without her 
consent. Lcxjan v. Thorne (Cal.) 269 Pac. 626. 

With regard to the first point, it is submitted that 
it was not iucunibent upon the petitioners to prove the 
actual value: of the consideration, that is, the value of 
the rights relinquislied or the actual value of the rights 
secured. The fair market value of such consideration 
is not at issue. The question is whether there was a gift 
to Mrs. Fish or whether she received the property for 
a good and valuable consideration. It is clear that 
she received a present vested interest in exchange for 
an expectant interest which would vest in the future 
upon the death of her husband. 
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The wife’s interest in community property under 
the laws of California is more than an expectant estate, 
but it does not ripen into a vested estate until the 
death of the husband. Talcott v. United States, 23 
Fed. (2d) 897; In re Brix Estate (Cal.) 181 Calj 667, 
186 Pac. 135; Paduveris v. Paris (Cal.), 1 Pac. (2dj) 986. 

However, the rights of the wife in the community 
property are valuable and the surrender of such Rights 
constitute a good and valuable consideration. T^his is 
made clear in the case of In re Brix Estate, 181 (Cal.) 
667, 186 Pac. 135, wherein the Court declared: I 

i 

“Turning now to the facts of the case, appellant 
claims that the only consideration received by the 
decedent for the transfer in question was a waiver 
by his wife of all her interest in the community 
property, and that this is not an adequatei con¬ 
sideration, calling our attention in this connection 
to Spreckels v. Spreckels, 172 Cal. 775 (1581 Pac. 
537) and Dargie v. Patterson, 176 Cal.| 714 
(169 Pac. 360), and other earlier cases hqlding 
that the title to the community property is ip. the 
husband and that the wife has, during coverture, 
no more than a mere expectancy like that bf an 
heir. This rule is not determinative of the present 
case. While the wife has not title to the com7d\unity 
property nor estate or interest therein, yet sh^ has 
rights in relation thereto, the surrender of whicli may 
constitute a valuable and, according to the cil^cutn- 
stances of the case, an adequate consideration f\^r the 
transfer'^ (Italics supplied.) | 

i 

j 

See also Stewart v. Stewart, 199 Cal. 318, and 4-rnett 
V. Read, 220 U. S. 311. i 

Thus it appears that here the wife received a vested 
present interest in one-half the community pro|)erty 
in return for relinquishing an expectant future interest 
in all the community property, which interestj was 

i 

I 

I 
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valuable and constituted a consideration. Thus the 
transfer to the wife did not come within the provisions 
of the gift tax statute. The transfer was not a gift. 
It was for a good and valuable consideration. The 
exact or fair market value of the consideration is 
immaterial. The gift tax is a tax upon a transfer by 
gift of property. The tax is not a tax upon property 
but is a tax upon the gift. Section 319, Revenue Act 
of 1924: Blodgett v. Hotdeii, 276 U. S. 594. 

With regard to the second point upon which the 
Board rejedts petitioners’ position on gift tax, it is 
admitted without question that the Board was correct 
in concluding that a husband in California may make 
a valid gift of community property to his wife without 
her consent. Logan v. Thorne (Cal.), 269 Pac. 626. 

However, the Board disregarded the fact that a 
(’alifornia husband can not make a valid gift of any 
part of the community property to a third party without 
the consent of his wife. Sprecktes v. Spreckte.^, 158 
Pac. 537: Dargie v. Patterson, 169 Pac. 360: Blethen 
V. Pacific Mutual Life Insurance Co., 243 Pac. 431. 

The wife in this case consented to the deeding of 
one-half of the community property to the children and 
in return for such consent the husband deeded her a 
present vested interest in one-half of the property. 
The point is not that she received a deed for one-half 
the community property but that she consented to the 
transfer of one-half the property to the children and 
gave up all of her rights therein. She executed with 
her husband the deeds to each of the children (Pet. 
Exhibit 5, R. 69: also R. 55). 

It is’therefore respectfully submitted that the trans¬ 
fer by decedent to his wife is not subject to gift tax 
under Section 319 of the Revenue Act of 1924. 


CONCLUSION. 


1 


The Board’s order and decision of May 20, 1933, 
should be reversed. | 

i 

Respectfully submitted, | 

j 

Claude I. Parker, | 

Ralph W. Smith, | 

808 Bank of America Building, 
Los Angeles, California; I 
Llewellyn A. Luce, | 

937 Munsey Building, j 
Washington, D. C., | 

Counsel for Peiiiiojiers, 

1 
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i 
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i 

V ! 

Guy T. Helvering, Commissioner of Intei^nal 
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•O-V PETITIOX FOR RFA’IFW OF DFCIFIOX OF THE UNITED 

sr.irus HOARD of tax afffalu \ 


BRIEF FOR THE RESPONDENT 


OPINION BELOW I 

i 

I 

The only previous opinion in this case is tha^ of 
the United States Board of Tax Appeals (R. |30- 

37), which is reported in 27 B.T.A. 1002. 

( 1 ) 


o 


JURISDICTION 

The petition for review involves deheieney in 
estate tax in tlie sum of $8,278.42 for tlie year 1925 
and a detif*ien<*y in .u’ift tax of $5,150 for tlie year 
1924, the dehoiency in gift tax, wlien, as, and if 
paid, to he credited against ihe deficiency in tlie 
estate tax, and is taken from a decision of the 
Board of Tax A])])eals entered May 26, 1933 (R. 
37). Tlie'cases are brought to this Court by ])eti- 
tion foi* review tiled August 24, 1933 (R. 46), pur¬ 
suant to Sections 1001-1003 of tlie Revenue Act of 
1926, c. 26, 44 Stat. 9, as amended by Section 1101 
of tlie Revenue Act of 1932. c. 209, 47 Stat. 169. 


QUESTIONS PRTSENTED 


1. \Vlu‘thei* tlie evidenc(‘ adduced is sufficient to 
overconu* the presumption of the coi*rectness of 
t]i(‘ CommissionerV determination, as well as the 
statutory two yeai* jiresumption of Section 302 (c), 
that simultaneous gifts made bv tlie dec-edent with¬ 


in two vears of his death of real estate which consti¬ 


tuted substantial!V more than one half of his entire 
estate, were made in contemplation of death. 

2. Whether the evidence is sufficient to show that 

the transfers bv the deceased in his lifetime to his 

* 

wife were not mere gifts but were exchanges of 
property within the meaning of Section 320 of the 
Revenue Act of 1924: and, if the latter, whether the 
evidence is sufficient to show that the property 
rights exchanged had a fair market value and that 
the value of the property transferred did not ex- 
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'ceed the value of that exchanged, or, if it did|, then 
the amount by which a fair market value Of the 
property exceeded the consideration received-! 

i 

STATUTES AND REGULATIONS INVOLVED ] 

I 

The statutes and regulations involved ai*e set 
forth in the Appendix, infra, pp. 29-33. j 

STATEMENT i 

The facts as found by the Board of Tax Ajipeals 
are not disputed. These are as follows (R. 28|-30): 

The petitioners are the executors qf the 
estate of H. H. Fish, who died on August 26, 
1925, a resident of the County of Alaiineda, 
State of California. ! 


I. 


The decedent retii*ed from active business 
in 1907. Thereafter he looked after Ins in¬ 
vestments, spent much time in his gajrden, 
and went everv month to attend to his Ibusi- 

•• I 

ness interests in Bakersfield, California. 

1 

For a numb(*r of years prior to his c^eath 
he had enjoyed good health and took long 
trips in his automobile. Shortly prior to 
Septembei* 23, 1924, he stated that he| was 
going to give his wife a half interest iq cer¬ 
tain real estate in Kern County, Califobiia, 
and the other half to his six children in equal 
shares. lie was then 76 vears of age.i In 
pursuance of his promise to give the i:(rop- 
erty in question to his wife and children he, 
on September 23, 1924, with the conseijit of 
his wife, who joined therein, executed cei|tain 
deeds to community real estate located in 
Kern County of the agreed value of $300i000. 


4 


The deeds were full- 2 :rarit deeds and trans- 
ferred to Bella L. Fish, decedent’s wife, an 
undivided one half interest in the property.. 
Similar deeds were executed transferring to 
the decedent’s six children the remaining 
one half interest in the same property. The 
deeds were not recorded at the time that thev 
were executed bv the decedent. Thev were, 
however, in the joint custody of the decedent 
and Bella L. Fish, and were in her possession 
immediatelv after execution. Thev were 
also shown to the children. The decedent 
and his wife then placed the deeds in a safe- 
d(*])Osit box to which the decedent, his wife, 
and a daughter had a(*('ess. The decedent 
continued to manage the ])ro})erty conveyed 
bv the deeds and to receive the income 
tlierefrom. In Jannarv 1925, he had an at- 
tack of the du and shortlv thereafter a heart 
attack and a stroke. It occurring to Bella 
L. Fish that it might be advisable to have the 
deeds recorded prior to her husband's death, 
she obtained them from the safe-deposit box 
two or threi‘ davs b(‘fore his death and had 
theiii recorded on August 25, 1925. The de- 
cedent died the following day. The gifts 
W(‘re made in contmnplation of . death. 

The ])etitioners duly filed an estate-tax 
return on Form 706, which showed a tax lia¬ 
bility of $2,294.25 and included in the gross 
estate transfers in the amount of $188,015. 
In the audit of the return the Commissioner 
increased this item to $350,000. 

In the notice of deficiency with respect to 
estate tax the Commissioner included the- 


0 


widow's one-half interest in tiae conimtinity 
property as part of the estate and alko in¬ 
cluded as part of the estate the property 
transferred by the decedent to his wif^ and 
children on September 23, 1924. j 
The executors, on January 9, 1927, filed a 
gift-tax return, Form 706 A, for the calen¬ 
dar year 1924. This return showed | gifts 
made in tlie vear 1924 in the amount of 
$170,000. From the total was deducted 
$85,000 claimed to represent one half icom- 
miinity exemption to the widow. Iij the 
audit of the gift-tax return the Conimis- 
sioner increased the value of the property 
given in 1924, and disallowed the one | half 
coinnimunity exemption to the widow, j 

I 

Certain important details of the testimony l])ear- 


ing upon the nature of the transaction as the Board 
found it to be, and particuhu*ly u])on the fact 
that the deceased made the gifts in questiop in 
contemi)lation of death, are as follows: | 

Neil H. Marsh, son-in-law of the deceased, anjiong 
otlier things, testified that on September 23, 1^924, 
the deceased deeded an undivided one-half intejrest 
in certain I'eal property to his wife and the oilier 
one-half interest in said 2 )ro])erty to his six chil4ren 

i 

in equal shares (R. 54): that the deeds were inot 


recorded at the time thev were made but that tihev 

, i 

were sent for recording a day or two t)rior to jtlie 

deceased’s death; that when he became seriously ill 

*'1 

Mrs. Fish recalled that there were some j^apers^ in 
the safe and that if anything should happen to Mr. 




6 


Fish thev should be recorded while he was still 
livini^; that thereupon she went to the safe, got the 
papers, and sent them to Bakersfield for recording. 
(R. 55.) 

The deceased's widow, Bella L. Fish, among 
other things, testified that the deceased wanted to 
give the children a half interest in the property 
and that she, of course, was willing he should do 
so: that she took her half—she accepted the gift 
and the deeds; that she took the deeds home and a 
few (hu’s thereafter the deceased and she put them 
in a safety de})osit box in a trust company in 

Berkeley, ito which the deceased and later his 

• / 

daughter, Stella Fish, had a kev. She further testi- 
fied that the de(*eased had ex})ressed the desire that 
his ('hildren should have the pieces of property 
whieh she and he then owned, and in answer to the 


question why the deceased wanted them to have it, 
she said that she and her husband never, of course, 
at any time dou])ted that they would partici])ate 
therein: that during his lifetime they did partici¬ 
pate tlierein to the (^xtent of receiving sums of 
money but tliat during that time there was, of 
course, no division of the property (R. 56). In 
answer to the question as to whether the reasons 
for not iHvording the deeds were discussed between 
herself and her husband she stated that she thought 
it was a matter of ])ride witli Mr. Fish not to have 
them recorded as he was quite a well-known man 
and did not wish tiie transfer to appear as a matter 
of public record; that both she and her husband 
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always had access to the safety deposit box inkvhich 

the deeds were deposited and that one of th^ chil- 

1 

dren also had such access but that the deed^ were 
never out of the box until within two or thre^ days 
prior to her husband’s death; that she thougjht the 
deeds were recorded at her suggestion; th|it she 
probably knew of the law and knew that i|t was 
necessarv to record them; that they couldi have 

« I 

been recorded before that time, but that slip had 

i 

great regard for Mr. Fish and felt that she wi^nted 

to carrv his wishes out and that he did notl wish 

1 

! 

them recorded (R. 57). She further testitiecl that 
in 1924 (when the deeds were executed) the de- 

j 

ceased was not making any new investmenjts or 
beginning any new enterprises and that he had iiot 
been for some time prior thereto; that some time 
prior to 1924 the doctor had advised him thgt he 
had hardening of the arteries (which she al^^o re- 

i 

ferred to as “troul)le with his heart”) (R.i58); 
that the cause of his deatli was given by the dbctor 
as flu; that he first had the flu, then he had a ijieart 
attack and then a stroke; that in all he had three 

I 

strokes before he passed away; that slie could not 
tell when he had the first stroke but that he ijever 

I 

did any driving after his first stroke (R. |59). 
And in answer to a question ])ro])ounded b^ the 

*■ i 

Member as to whether or not the deceased had in 

I 

1924 stated the reason whv he was executing the 
deeds, ^Irs. Fish stated that he felt the children 
were entitled to them. She further said that she 
supposed they would get the property eventual]|y in 
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the case of his death; that he wanted them to be 
using some of the money, but that neither she nor 
tlie children enjoyed the proj^erty immediately 
upon the execution of the deeds (R. 59). And, 
linallv, she testified that her husband made a will 
in 1921 and that the deceased’s hardening of the 
arteries had much to do with his making the will 
at that time. 

Edith H. Marsh, one of the deceased’s daughters, 
among other things, testified that the deceased said 
he was going to keep the deeds a couple of days 
and wanted his children to have the property while 
lie was living; that she accepted the deeds and that 
they were then taken down and ])ut into the safety 
deposit box; that nothing was said about recording 
them at that time; that the deceased thought to 
record thein later; that he was in Bakersfield and 
looked up to so much and did not want them 
recorded at that time (R. 60). 

Stella F. Anderson, another daughter, among 
other things, testified that the deceased did not give 
any reason for making the gifts except that he 
wanted his children to enjoy the property and that 
they were all growing up and getting older, and that 
she also at'cepted the property (R. 61). 

And Wendell W. Fish, son of the deceased, 
among other things, testified that his father told 
him that he was going to divide up the property so 
that the children could have their share; that this 
was before the deeds were made; that he and his 
father had a bank account at Bakersfield into which 
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the income from the property was placed; that both 
the deceased and the witness checked on this ac¬ 
count but that the deceased drew most of the e|hecks 
thereon for the brothers and sisters; that his father 
told him in December that he had execute|d the 

I 

deeds and that was the first time the witnes^ had 
seen them (R. 61); that the income from the ;^rop- 
erty covered by the deeds was put into the joint ac¬ 
count of the deceased and the witness in Bajkers- 

I 

field; that the deceased did most of the collejction 
of the rentals and other income of the propierty; 
that the deceased would take sums from thijs ac¬ 
count and redeposit them in a bank at Berkeley in 
an account which was held jointly by his fathef and 
mother; that the money was first deposited iJi the 
Bakersfield bank and redeposited by the deceased 
in the Berkeley bank and that the deceased would 
at different times give his children money ‘‘$2|,000, 
we will say, at a time”; that the witness di4 not 
know whether such gifts of money were irrespec¬ 
tive of the children’s ownership in these lands ;|that 
he did not know what his father’s thought was about 
that (R. 61, 62). I 

In this connection, it is to be noted that Mrs. 
Fish had testified that the deceased “was a man of 
verV few words ” (R. 58-59). | 

The petitioners duly filed petitions for reyiew 

of the deficiency determinations made by the Cfom- 

1 

missioner in respect to both the estate and jgift 
taxes, and on such review the petitioners rais^ a 
number of questions of law which are not preseited 

I 

i 

1 

I 

I 

i 

1 

I 

1 

I 

i 

i 

I 

i 
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here. The Board found that by the deeds in ques¬ 
tion the deceased had made a gift of one half of the 
said property to his wife and of the other half 
thereof to his children within the nieanino: of 
Section 320 of the Revenue Act of 1924 and that 
such transfers were made in “contemplation of 
death'’ within the meaning of Section 302 (c). 
The Board determined a deficiency in the estate 
tax of $8,278.42 and in the gift tax of $5,150, re¬ 
quiring that a credit of the amount of the gift tax 
be allowed against the estate tax when paid. 

SUMMARY OF ARGUMENT 


1. Ill addition to the necessity of overcoming the 
burden of proof east upon the jietitioners by reason 
of the j)resunq)tion of the correctness of the Com¬ 
missioner's deterinination, they are here faced with 
the additional statutory presunii)tion that the 
transfers were made ])y the decedent in contempla¬ 
tion of death, sinee thev were made within two 
years of his death. To overcome this ])resuinption 

it was necessary for them affirniativelv to show that 

• 

the dominant motive of the deceased was a motive 


coniu‘cted with life. This they attempted to do by 
adducing evidence which thev claim shows that the 
deceased made the transfers in order to enable his 


wife and children to have the full use and enjoy¬ 
ment of the jn-operty during his lifetime. Not 
only does the proof fail to establish such a motive^ 

but it affirmatively establishes that the deceased 

%> 

actually retained the control of the property dur¬ 
ing the remainder of his life, and that he col- 
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lected and received the income therefrom.! Fur- 

I 

thermore, by the transfers in question the deceased 
divided the })roperty between his wife and clHldren 
exactly as he could, and in all probability jwoiild, 
have divided it had he done so by will; tl^e only 
ditference being* that under the transfers tljey re¬ 
ceived their respective interests presently ifistead 
of having to await the event of his death. I It is 
submitted not only that the petitioners have j failed 
to overcome the presumptions indicated, but that 
there is substantial evidence to sustain the Board’s 
finding that the transfers were made in contempla¬ 
tion of death. | 

2. Under the California statutes and decisions 

! 

the husband is the sole owner of the conmhinity 
property, the wife having onl\" a mere expectancy 
therein which would not ripen into an estate until 
his death. Whatever rights she had she relin¬ 
quished, so that her husband (*ould make ajn un¬ 
qualified gift to his children of an undivideld one 
half in the community 2 )ro])erty. This he dij:l and 
simultaneously ('onveyed to her the remaining un¬ 
divided half interest. The Board held that| as a 
result she had received a gift, but that if shb had 
made an exchange within the meaning of Section 
320 of tlie Kevenue Act of 1924, the petitioneiis had 
failed to show that the rights which she had relin¬ 
quished had a market value or what such market 
value was, and that it equaled or exceeded the lvalue 
of the interest in the property she had received. In 
either view the petitioners cannot prevail. | 

I 

! 

I 

I 
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ASGTJUENT 

I 

The evidence adduced is insufficient to overcome the pre- 
sumption of the correctness of the Commissioner’s de¬ 
termination, and of the statutory two-year presump¬ 
tion, that the simultaneous transfers made by the 
decedent within two years of his death of real estate 
which constituted substantially more than one half of 
his entire estate, were made in contemplation of death 

Section 302 of the Revenue Act of 1924 provides 
that the viiliie of the gross estate of tlie decedent 
shall be determined by including, among other 
things, the value at the time of his death of all real 
2 )roperty, wherever situated— 

(c) To the extent of any interest therein 
.of which the decedent has at any time made a 
transfer, * * *^ in contem 2 )lation of 

* * * his death, except in case of a ])ona 

hde sale for a fair consideration in monev or 
monev's worth. Anv transfer of a material 

V * 

l)art of his 23ro2)erty in the nature of a final 

disposition or distribution thereof, made by 

the decedent within two years i)rior to his 

death without such a consideration, shall, 

unless shown to the contrary, be deemed to 

^ / 

have been made in contemplation of death 
within the meaning of Part I of this title; 

It is well settled that it was the intention of Con¬ 
gress by said enactment to prevent, so far as possi¬ 
ble, an evasion of estate taxes by the making of 
transfers which were substitutes for testamentary 
disposition (NicJtols v. Coolidge, 274 U.S. 531, 542; 
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Milliken v. United States, 283 U.S. 15; pnited 
States V. Wells, 283 U.S. 102; Heiner v. l)\pnnan, 
285 U.S. 312); also that statutory provisions in¬ 
tended to prevent the evasion of the g-enerjil pur¬ 
pose of the statute ought to be fairly and reason¬ 
ably eonstrued so as to carry out their ])|urpose 
{Tai/lor V. United St(ttes, 3 How. 197; Uniied\States 
V. Sfowell, 133 U.S. 1; United States v. Hudson, 10 
Wall. 395; United States v. Graf DistiUing Co., 
208 U.S. 198). This rule has been specifically ap¬ 
plied to the })rovisions of the statute now I under 
consideration {Farmers^ Loan ct Trust Co. v. 
Bowers, 68 F. (2d) 916, 924 [C.C.A. 2d]), is well 

j 

as to State statutes providing for the taxation of 
similar transfers (Armstrong v. State, 72 Ind. App. 
303, 120 N.E. 717; In re- FullianCs E.state, p6 Vt. 
308, 119 x\tl. 433). Moreover, in the statute itself 
Congress gave })articular indication that the ;^)hrase 
“in contemplation of death” should be liberally 
construed, in that it provided for a presudiption 
that, in the event a substantial part of the dpnor’s 

I 

property was transferred by gift within twoj years 
of his death, such transfer should be deeiped to 

I 

have been made “in contemplation of death’f; and 
in the Revenue Act of 1926 went even so far as to 
provide for a* so-called conclusive presumption to 
that effect, though there was grave question that 
such provision was constitutional and wasj later 
actually held not to be. See Heiner v. Hainan, 
.supra. I 


I 
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The Coniinissioiier deteriiiiiied that the transfers 
here in question were includable in the ^'oss estate 

of the decedent because thev were made in contem- 

• 

plation of death within the meanino* of said section. 
There can no Ioniser be any question that the Com¬ 
missioner's determination is ])resumi)tively cor¬ 
rect. See McCdd v. United St(tten, 42 F. (2d) 346 
(Ap}).I).C.), and Neim(m-M(n'cn,s Co. v. Lucafi, 41 
F. (2d) 300 (Ap]).D.C.), as well as the cases there 
cited. However, in addition to the presumption of 
eorrectnessiwhich attaches to the Commissioner’s 
determination in the premises, the petitioners in 
this ease are faced with an additional presumption, 
namely, that the transfers in question were made in 
coiitem])lation of death since they were made within 
two vears of the decedent’s death. The last-men- 
tinned ])resumptioii appears to ])lace upon the tax¬ 
payer a special burden. Farmers' Loan- cf Trust 
Co. V. Bowers^ supra, and Land Title c£* Trust Co. v. 
Blahehj (E.D.Pa.), decided April 10, 1934, but see 
343 C.C.H., p. 9762 et seq. In the Farmers' Loan 
c£- Trust Co. case, the Circuit Court of Appeals For 
the Second Circuit in this behalf said: 


To successfullv overcome the statutory 
])resumi)tion the taxpayer must show that 
death was not contemplated by. proving* that 
continued life was actually contemplated in 
connection with the settlement or that a 
specific motive definitely or at least com¬ 
monly associated with contemplated con- 


lo 


tinned life was ])reseiit and actuated the 

settlement. ^ * | 

1 

And in Land Title c£* Trust Co. case, siipt\a, the 

coiu’t said: | 

1 

The burden is then upon the taxpayer to 
show that the motive is not “of tli(,^ sort 
whieli leads to testamentary disposition’’, 
and it has come to be pretty a’enerally jL*eeog- 
nized bv the Courts that he can ineOt this 
burden onlv ])V showinc; affirniativelv! what 
the motive was. Further, it follows tljat the 
burden is not met if a motive is disclosed 
which is as consistent with a testamentary 
disposition of his proi)erty as with |i gift 
inter vivos; or if two motives are disclosed 
either of which might have accounted for the 

^ i 

transfer, the one testamentary and the! other 
not. I 

I 

See also, Lnscomh v. Commissioner, 30 F. (2(|.) 818 
(C.C.A. 2d), where, despite the other evideiice in 
the case, the court pointed out that due regardj must 
be had for the presumption as well as the finding 
of the Board against the taxpayer. Also th^ case 
of SJt ivah V. Doyle, 269 Fed. 321 (C.C.A. 6th), >vhere 
that court said: | 

Elements which, in the absence of evidence 

' I 

to the contrary, are sufficient to conclufeively 
establish the ultimate fact, cannot be skid to 
have no evidentiary influence in reaching 
that conclusion. | 

58485—34-3 j 

j 

i 

i 


1 

i 
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But it is the petitioners’ contention ' not only that 
they have overcome the full extent of the burden 
of proof thus cast upon them, but that the record is 
devoid of anv evidence sufficient to sustain the find- 
iiiiis of the Board that the transfers were made in 
contemplation of death. In other words, the peti¬ 
tioners have here assumed the burden of establish- 
inu’ that, as there was no conflict in the evidence be¬ 
fore the Board, all fair-minded men could honestly 
have come to but one conclusion, namely, a conclu¬ 
sion contrary to that reached bv the Board. See 
Gunning v. CooJejj, 281 U.S. 90, 94. 

It was uiidoubtedlv because of the fact that the 
Su})reme Court in United Stnfe.s v. WeJls^ nupm, 
made the question of the determination of the mo¬ 
tive of a decedent in makiiiu’ a transfer a matter 
of primary importance that the petitioners con¬ 
ceived it to’be their duty, in sustaining the burden 
which the statute cast upon them, to show that the 
motive which actuated the deceased w’as one con¬ 
nected with life. They, therefore, attempted to 
show that the decedent in the case at bar was actu¬ 


ated in makiim* the transfers bv a similar motive 


^ The petitioners do not here contend, as they did below, 
that the wife's interest in the coniinunity property should 
not be included in the irross estate. The fact that it should 
be appears now to be settled. See Talcott v. Uufted Sfafex. 
23 F. (2d) 807 (C.C.A. 0th), certiorari denied, 277 U.S. 004: 
Hertshau' v. Coiiirnhsiot^-cr, 31 F. (2d) 046 (C.C.A. 0th) ; 
7'ftlv Ins)!ranee <(• Trasf Co. v. (CfodceU. 00 F. (2d) 803 
(C.C.A. Oih). ('(‘itiorari denied. 2vSS U.S. 013: also Allen v. 
Ilen<j[f4 ler. 32 F. (2d) 00 [C.C.A. Sth). 
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I 

to that which had actuated the decedent in the 
Welh case, nainel}^ a desire to have his wife and 
children enjoy the property during his lifetime. 
However, the evidence falls far short of pi|*oving 

such a motive, for it is plain that the deceased did 

1 

not i)erniit either his wife or children to haye the 
full use and enjoyment of the property frojn the 
time the deeds were executed, as would hav4 been 
the case had he unqualifiedly surrendered the prop¬ 
erty to them. He not only prevented the recdrding 

I 

of the deeds, but kept the fact that he had executed 
them from all but his immediate faniilv, and con- 
tinned to hold himself out to the world as the owner 
of the property. Not only that, he continued to 
collect, control, and dispose of the income ihere- 
froni, making such distributions from time tq time 

I 

to his children as he saw fit, which were appaijently 
considered by them in the nature of gifts. Buf| even 
that is not all. He disposed of the property by the 
deeds exactly as he could, and no doubt would, but 
for the fact that he executed the deeds, havq dis¬ 
posed of it by will. In other words, it is, we sub¬ 
mit, a fair inference from the evidence that bV the 
deeds the deceased intended to.make the same dis- 

i 

jjosition of the propertv as he would have ]^ade 

i 

by will, and that such disposition should takq full 

effect, not at the time the deeds were executed!, but 

I 

when he himself could no longer have any usq for 

I 

it—namely, at his death. A testamentary puitpose 
in making the transfers is thus apparent. Inc^eed, 


1 


IS 


it is difficult to escape the conclusion that such was 
his dominant purpose, and that his desire to have his 
children enjoy the property was merely a desire 
to have them enjoy it after his death and not i)e- 
fore. at least not to the extent that his own enjoy¬ 
ment thereof durinix his lifetime conflicted with 
theirs. 


In this connection, it is to be observed that the de¬ 


ceased actuallv made a will in 1921. 


This was not 


introduced in evidence: nor is there anv direct 
proof as to what disposition he made therein of this 
})roperty. However, it is submitted that, taking the 
evidence as a whole, there can be little doubt that 
the deceased intended to dispose of his property by 
will in the same way that he disposed of it by the 
transfers, and, for all that appears in the evidence, 
he actuallv did so in his 1921 will. It will be re- 
called that Mrs. Fish testified that neither the de¬ 
ceased nor I she, at any time, doubted that the chil¬ 
dren would participate in the property (R. 56) ; 
and, in answer to a question propounded by the 
Board Member who heard the evidence in the case, 
she said that the reason which the deceased assigned 
for wanting to execute the deeds was that he felt 
the children were entitled to them and that she sup¬ 
posed they would eventually get the property in the 
event of his death (R. 59). Moreover, the de¬ 
ceased told his son Wendell before the deeds were 
made that ‘‘he was going to divide up the property 
so that the children could have their share'^ (R. 
61). In other words, the deceased had apparently 
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always intended that the children should, uppii his 
death, receive one half of the property. Tlip real 

i 

estate in question was all community property of 
the deceased and his wife, inasmueh as it was all 

i 

acquired during their marriage" (R. 56). llJnder 
the laws of California he had the right and power 
to leave the children a one half interest in the com¬ 
munity property by will. Section 1401 of the Cali¬ 
fornia Civil Code (1925) in this behalf provides as 
follows: I 

Upon the death of either husband or‘wife, 
one half of the community property belongs 
to the surviving spouse; the other half i$ sub¬ 
ject to the testamentary disposition ojf the 
decedent, and in the absence thereof g()es to 
the surviving spouse, subject to the provi¬ 
sions of section one thousand four huiidred 
two of this Code. j 

If it is further considered that the decease4 was 
a man seventv-six vears of age at the time thdt the 
transfers were made and had for a number of ^'ears 
prior thereto been sulfering from hardening o[t the 
arteries; that, immediately upon discovering! this 


fact, he made a will and that he died within a Ivear 

I 

of the time that he executed the deeds after a spries 

1 

of strokes which apparently were induced by or 

resulted from the hardening of the arteries Jnen- 

i 

tioned, it is submitted not only that the prespmp- 


- The California laws relating to community property as 
they were in force at the time the conveyances in question 
were made in 1924 and 1925 will be found in the Appendix, 
infra, pp. 29-33. 
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tion of the statute has not been overcome, but that 
the evidence is ample to sustain the finding of the 
Board that the deceased was contemplating death 
in the execution of the deeds. In other words, they 
were merely su])stitutes for testamentary disposi¬ 
tion and as such fell within the contemplation of 
the statute. 

The petitioners say (Br. 14) that after a most 
careful examination of the decided cases thev were 
unable to find a single case where gifts were held 
to have been made in contemplation of death unless 
there api)eared to be an adverse medical history, 
showing impaired healtli leading to the thought of 
death. The inference sought to be drawn is that 

there was no adverse medical historv in the case at 

% 

bar and that such absence in and of itself conclu- 
sivelv negatived the idea that the deceased made 
the gifts iirquestion in contemplation of death. It 
is submitted that the record in this case sliows such 
adverse medical history wliich, taken together with 
the age of the deceased and the character of the gifts, 
amply justifies the conclusion that in making them 
he had the state of mind of one making a testameii- 
tary dis])osition. And that is all that is required 
under the ITcZ/.s* case to bring the transfer within 
the statute. Indeed, it would seem that the Wells 
case has settled the proposition that the “contem¬ 
plation of death'- adverted to in the statute is not 
confined to a fear of impending death resulting 
from old age or illness, or ))Oth combined. So that^ 
while their presence may be important factors in 
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arriving at a conclusion as to whether or | not a 
particular transfer was so made, both n^ay be 
absent and still the transfer mav be one witliin the 

*' I 

purview of the statute if the donor in fa<j?t had 
the state of mind of one making a testamentary 
disposition. Thus, the District Court of the l^orth- 
ern District of California in Benysforff y. Mc- 
Lauyhlin, 21 F. (2d) 177, even before the decision 

I 

in the Welln case, said (p. 178) : | 

A transfcT, in order to be characterized 
as one “in contemplation of death,’i need 
not be one made in anticii)ation of imipinent 
demise as the result of an existing illpess or 
malady, as in the case of a gift causa njiortis. 
On the contrary, it is possible that a |ierson 
of comparative youth, enjoying good liealth, 
may nevertheless make a transfer of prop¬ 
erty “in contemplation of death,” within the 
meaning of that phrase. I 

To the same effect, see Estate of Paiisou, 186 Cal. 
358, 199 Pac. 331, and Chambers v. Larrond'^, 196 
Cal. 100, 235 Pac. 1024, all three of these cases be¬ 
ing cited in footnote 9 of the opinion of Chief Jus¬ 
tice Hughes in the Wells case (283 U.S. 102,|ll4). 

I 

It is, therefore, respectfully submitted that the 

I 

petitioners have ovei’come neither the presump¬ 
tion of the correctness of the Commissioner’s deter¬ 
mination nor the statutory presumption, and that 
there is substantial evidence to sustain the fiijiding 
of the Board that the transfers in question I were 
made by the deceased in contemplation of (^eath. 


I 


90 


II 

The transfers made by the decedent to his wife of a one- 
half interest in the community property were subject to 
the tax imposed upon gifts and exchanges of property 
for less than a fair consideration in money or money’s 
worth by Sections 319 and 320 of the Revenue Act of 
1924 

Section 319 of the Revenue Act of 1924 imposes a 
tax at graduated rates u])on transfers by gift and 
Section 320 of said Act provides that— 

If the gift is made in property, the fail- 
market value thereof at the date of the gift 
shall be considered the amount of the gift. 
Where proi)erty is sold or exchanged for less 
than a fair consideration in money or 
monevV worth, then the amount bv which the 
fair market value of the property exceeded 
the consideration received shall, for the pur¬ 
pose of the tax imposed by section 319, be 
deemed a gift, and shall lie included in 
computing the amount of gifts made during 
the calendar year. 

The Board held that under California statutes and 
decisions the decedent owned the community prop- 
ertv and that the wife’s interest therein was a mere 
ex|)ectancy which did not ripen into a vested estate 
until the husbaiurs death and that, therefore, by 
the gifts she ‘‘acquired an interest vesting in prae- 
senti, instead of an interest vesting in futiiro which 
she theretofore had” (R. 36), and that she there¬ 
fore received a gift of the full value of the half in¬ 
terest in the estate. However, in the alternative, 
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and on the assumption that she had not received a 
gift but had made an exchange of property jwithin 
the meaning of said Section 320, the Boardj found 
that there was no evidence of the value of th(| inter¬ 
est thus exchanged, so that it could not determine 
what, if anything, was the consideration paid! there¬ 
for, and that the petitioners had, therefore,| failed 
to sustain the burden of proof cast upon tl^eni to 

i 

show the amount of the tax due. | 

The petitioners contend that the transfers! to the 
wife were not a gift but were a sale or ex([hange 
of property and tliat she paid a valuable con^jidera- 
tion tlierefor in tlie foi*in of a surrender bv |her to 

I 

her hus])and of sucii rights in the coninmnity| prop¬ 
erty as slie had during their Joint lives, ajs well 
as sucli as woidd vest in lier upon his death, |in the 

event that she survived Irini. It is well settled bv 

I 

the decisions of the highest court of the Stjate of 
California that during the joint lives of the lu|s])and 
and wife the husband is the sole owner of the com¬ 
munity ])roperty and that the interest of tlig wife 
therein is but a mere expectancv. See Sfcu\art v. 
StclVdrf, 199 Cal. 318, 249 Pac. 197; Wefhen v. P<(- 
cific Mutudl Life Ins. Co., 198 Cal. 91, 243 Pal*. 431; 
Bohert.s v. Wchmejjer, 191 Cal. 601, 218 Pdc. 22; 
and Estate of Brix, 181 Cal. 667, 186 Pac. 1^5. 

The petitioners rely upon language used in the 
last-cited case, quoted on page 19 of their i brief, 
which would appear to indicate that the surrender 
by the vife of her interest in the community i prop- 
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erty might constitute a valuable consideration and, 
according to the circumstances of the case, an ade¬ 
quate one for a transfer to her of property or other 
rights. It is to be noted that this case involved a 
property settlement made in connection with a 
divor('e proceeding and that the court did not hold 
that the surrender of the wife's interest was a 
sufficient consideration standing alone for the 
agreenieiiti in that case, though the court pointed 
out that it might be where, as in that case, the 
husband and wife were not in accord but were living 
in strained relations. However, it was apparently 
not necessarv to so hold in that case for the court 
said that (p. 677): 

The agreement, pursuant to which the 
transfer in question was made, amounted to 
more than a mere surrender bv the wife of 
her interest in the community property. It 
was a complete alteration of the property re¬ 
lations between the parties, as authorized by 
section 159 of the Civil Code. Taking all 
the various documents together, they consti¬ 
tuted an entire transaction bv which the de- 
cedent and his wife provided for her support, 
divided their property interests and settled 
and i’eleased all claims which either might or 
could have in the property of the other. The 
wife also thereby gave up the right which 
she would have by law to support out of her 
husband’s property, other than that provided 
by the agreement, and her rights to alimony, 
costs, and attorney’s fees in any divorce suit 
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or separate maintenance or other suit 
between them. * * * I 

I 

But even if, under certain conditions, su^h, for 
instance, as are presented in case of a pijoperty 
settlement in connection with a divorce pj*oceed- 
ing, it may be said tliat the release by a wifej of her 
inchoate rights in community proj^erty are suf¬ 
ficient consideration to support the agreeiifent, it 
cannot, even in such a case, be said that bv siich re- 

^ I 

lease she purchased the rights which she acquired 
in lieu thereof. The fact is that no more ijn such 

I 

a case than in the case at bar did she purchase the 
rights which she acquired, nor did she mike an 
exchange of property. In the divorce case sh^ made 
a settlement, and in the instant case it is mope cor- 

i 

re(*t to say that she made an election presently to 
take the half which under the statute she | would 

receive upon her husband’s death in the event that 

i 

she survived him. Cf. Helve ring v. Bufto^'orth, 
290 U.S. 365, where it was held that a widow elect- 
iiig to take under the will of her husband in lieu of 
her statutory rights did not effect a purchasejof the 
rights which she acquired under the will! but 
simply made an election. 

It is, thei*efore, submitted that the Board did 
not err in finding that the transfer by the deceased 
to his wife of a half interest in the comiiiunitv 

I V 

l)roperty w^as a mere gift. | 

But if the contention of the petitioners is Never¬ 
theless sound that these transfers were not strictly 




26 


speaking a gift but were an exchange within the 
meaning of said Section 320 of the Revenue Act of 
1924 and Article 1 of Regulations 67 relating to gift 
taxes promulgated thereunder," of i)roperty for 
rights which the wife had in the community prop¬ 
erty and which she was giving up in consideration 
of the transfers, then it is submitted that it was in¬ 
cumbent upon the petitioners to establish not only 
that her rights in the community pro})erty had a 
fair market value, but what such value was and that 
this e(pialed or exceeded the value of the property 
transferred. In other words, the petitioners did 
not meet the burden of proof cast upon them under 
such circumstaiK'es ])v merelv showing that the 
right which she gave u}) was valuable and consti¬ 
tuted a valuable consideration for the transfer. It 
was necessarv for them, in addition, to show that 
these rights had a market value and what that 
market value was, so that if such value was less 
than that (d* the proi)erty transferred it might ])e 
determined what t)ortion of the transfer was sub¬ 
ject to the tax. For the burden was u})on the peti¬ 
tioners to prove wherein the assessment was 
erroneous and what the correct assessment should 


have been. A flan fa C((>ili(f To. v. Rose, 22 F. (2d) 
800 (C.C.A. 5th). The failure to prove an essen¬ 


tial fact leaves the petitioners with an unenforce¬ 
able claim. Burnef v. Housfon, 283 U.S. 223, 228. 




I 

It is, therefore, submitted that the Board did not 
err in holding that the incidence of the tax feli upon 
the transfers to the wife. ! 


CONCLUSION ! 

I 

I 

The Board deteraiined a deficiency in estate tax 

V j 

of $8,278.42 and a deficiency in gift tax in tlfe sum 

I 

of $5,150, requiring that the deficiency in tljie gift 
tax be credited against the deficiency in the | estate 
tax when, as, and if paid, this in accordance with 
the requirements of Section 322 of the Revenue 
Act of 1924, for which see Appendix, \ infra, 

pp. 29-33. I 

It is, therefore, respectfully submitted tHat the 

decision of the Board is in all respects in 
ance with the evidence and the law and should be 
affirmed. 

I 

Frank J. Wideman,! 
Assistant Attorney Genhrol, 
Sewall Key, | 

Carlton Fox, I 

S})ecial Assistants to the Attorney Gen'^ral. 
May 1934. ! 




APPENDIX 


STATUTES AND REGULATIONS INVOLVED | 

Revenue Act of 1924, c. 234, 43 Stat. 253: I 

Sec. 302. (c) To the extent of any iijterest 
therein of which the decedent has at txiiy time 
made a transfer or with respect to which he 
has at any time created a trust, in contempla¬ 
tion of or intended to take effect in ]^osses- 
sion or enjoyment at or after his death, ex¬ 
cept in case of a bona fide sale for a faiir con¬ 
sideration in money or money’s worth.j Any 
transfer of a material part of his property in 
the nature of a final disposition or distribu¬ 
tion thereof, made bv the decedent \Vithin 
two years prior to his death without ^juch a 
consideration, shall, unless shown to thb con¬ 
trary, be deemed to have been made iii con- 
templation of death within the meaniin.o- of 
Part I of this title (U.S.C., Title 26, Sec. 
1094). 

Sec. 320. If the .uift is made in ])ro|)erty, 
the fair market value thereof at the diite of 
gift shall be considered the amount c^f 
gift. Where ])roperty is sold or exclijinged 
for less than a fair consideration in money 
or money's worth, then the amount by jvhich 
the fair market value of the ])ropeiTjy ex¬ 
ceeded the consideration received shall, for 
the purpose of the tax imposed by section 
319, be deemed a gift, and shall be included 
in computing the amount of gifts made dur¬ 
ing the calendar year. (U.S.C., Title 26, 
Sec. 1132). I 
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Sec. 322. In case a tax has been imposed 
under section 319 U])on any gift, and there¬ 
after upon the death of the donor the amount 
thereof is required by any provision of Part 
I of this title to be included in the gross es¬ 
tate K)f the decedent then there shall be 
credited against and applied in reduction of 
the estate tax, which would othenvise be 
chargeable against the estate of the decedent 
under the pro\isions of section 301, an 
amount equal to the tax paid with respect to 
such ^ gift; and in the event the donor has 
in any year ])aid the tax imposed by section 
319 witli respect to a gift or gifts which upon 
the death of the donor must be included in 
his gi'oss estate and a gift or gifts not re¬ 
quired to ])e so included, then the amount of 
the tax which shall be deemed to have been 


j)aid with res])ect to the gift or gifts required 


to be so included sliall be that proportion of 
the entire tax ])aid on account of all such 
gifts which tlie amount of the gift or gifts 


r(‘quired to be so iiadiided bears to the total 
amount of gifts in that year (U.S.C., Title 


2(), Sec. 1134). 


Treasui-y Regulations bT. ])roniulgated under the 
Revenue A(*t of 1924: 


Aut. 1. Thaxsfers reached. —At common 
law the t(‘rui ‘'gift'’ is a])i)lied only to volun- 
taiy transfers of ])ro])erty made without con¬ 
sideration or compensation therefor. But 
tlie taxing act with which these regulations 
deal em]‘loys the term “gift" in a wider and 
moi'e com|‘reh('nsive s(‘nse. for. while it em¬ 
braces transactions which at common law 
amount to gifts, it goes further bv including 
sales and exchanges for less iliaii a fair con¬ 
sideration in money or money's worth. (See 


I 

sec. 320.) Hence, the statute reaches and 
taxes all transfers of property made during 
tlie calendar year (other than the speci¬ 
fied in par. (3) of subdivision (a) andjin par. 
(2) of subdivision (b) of sec. 321), Ito the 
extent that thev are donative in character 

»' I 

and exceed the authorized deductions.! 

The subject of the gift may consist jof any 
s])e('ies of })roperty or interest therein, 
wliether legal or ecpiitalde. Thus, Ijor ex¬ 
ample, a taxable transfer may be effec^ted by 
a transfer of real estate, by the decltfration 
of a trust by the forgiveness of an inc^ebted- 
ness, the ])ayment of another’s del^)t, the 
assignment of a judgment, or the transfer 


of cash, (‘crtilicates of deposit, or of F^nleral, 
State, or municipal bonds. A sale jor ex- 
ch.ange foi* a consideration reducible to a 
monev value which is less than a fair con- 
sideration amounts to a gift, witluii the 
meaning of the statute, to the extent tJiat the 
fair market value of the property, lat the 
time of the transfer, exceeds the con^^idera- 
tion received. If the (*onsideration |is not 
rc^lucible to a money value it is to be ivholly 
disregarded. A transfer which is neither a 
sale nor an exchange does not involvej a gift 
if there is a valid, even if not an adequate, 
considei*ation for the transfer. I 


* * * * 


i 

I 

I 


* 


California Civil Code (1925) : | 

i 

Skc'. 164. All other property acquired after 
marriage by either husband or wife, oh both, 
including real property situated ii|i this 
state, and personal property wliereveh situ¬ 
ated, heretofore or hereafter, acquired wdiile 
domiciled elsewhere, which would no|: have 
been the separate property of either | if ac- 
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quired while domiciled in this state, is com¬ 
munity property • * * * 

Sec. 172. The hus])and has the mana 2 :e- 
ment and control of the community personal 
property, with like absolute power of dispo¬ 
sition, other than testamentary, as he has of 
his separate estate: Provided, however, That 
he cannot make a srift of such communitv 
personal property, or dispose of the same 
without a valuable consideration, or sell, con¬ 
vey, or encumber the furniture, furnishings, 
or fittings of the home, or the clothing or 
wearing ap])arel of the wife or minor child¬ 
ren that is communitv, without the written 
consent of the \\ife. 

Se(\ 172a. The husband has the manage¬ 
ment and control of the community real 
])roperty, but the wife must join with him 
in executing anv instrument bv which such 
community real ])i*operty or any interest 
therein is leased for a longer period than one 
vear, or is sold, conveved, or encumbered: 
Provided, however, That nothing herein con¬ 
tained shall be construed to apply to a lease, 
mortgage, (*onveyance, or transfer of real 
pro])erty or of any interest in real property’ 
between husband and wife: Provided, (dso, 
however. That the sole lease, contract, mort¬ 
gage, or deed of the husband, holding the 
record title to community real property, to a 
lessee, ])urchaser, or encumbrancer, in good 
faith without knowledge of the marriage re¬ 
lation shall be presumed to be valid; but no 
action to avoid such instrument shall be com¬ 
menced after the expiration of one year from 
the filing for record of such instrument in 
the recorder’s office in the countv in which 
the land is situate. 

Sec. 1401. Upon the death of either hus¬ 
band or wife, one half of the community 
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property belongs to the surviving spouse; 
the other half is subject to the testamentary 
disposition of the decedent, and in th^ ab¬ 
sence thereof goes to the surviving spouse, 
subject to the provisions of section one thou¬ 
sand four hundred two of this Code. 
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